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IXi^l A lius a ]i«ni;y antiquity. Her litotnn' 
ycnloqy reveal? iutcrcsliiur layers of Thtirqjhl 
.nrtd Life, iiinui;.:}? whicit. Itumauif^' iu this 
Country lia'^ ‘nccti 'jiavsintf titou'-ands of 

years, 'rhnturh we have nor lutnuyii of what 
carr he ^',rictly eatled his{«ny. <‘ur aueietil 
liteinlure contains a taithfui :ec«»r(l of much 
that is uc.rth knovsitrjr in l))e life-story of our 
pecqde-^. I'rolu the snaferiais ensltrined in lliat 
liler.itiKe W estern criticism has consirncled a 
f.a'-cinatitu: sttuy of our civiliaalion in all its 
varied aspects. In tire little volume now- 
presented to the public, we liavc proposed to 
cultivate our acquaintance with the con- 
stitutional aspect of that ancient civili/aliun. 


Tile soul of a communit\- resides in 
the state and the soul of the stale resides 
in its constitution. In the literature of 
our country the rules of tlie constitution, 
arc embodied in the Dliarma .V.astr.a; and 
the present volume hriiiRs lofjctlicr .a re- 
presentative collection of precepts hcaringf 
on the subject. ‘Hy the eonstitnfion of a 
country is meant so much of its law' as ' 
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to tlie designation and form of the legislature ; 
the rights and functions of the several parts 
of its legislative bodj^; the construction office 
and jurisdiction of courts of justiced’ Our 
attempt covers most of these topics as under- 
stood and dealt with in the ancient legal 
literature of our countr}*. 

The interest of the subject is not altogether 
antiquarian. We have entered on an era of 
reconstruction of our political institutions, 
on Western lines. Lest wc may not expect 
loo much the question is alread}' asked 
'What will one third of India say.’ To that 
'one third of India’, by which I believe was 
meant, India under Svadeshi Government, 
the precepts collected in this volume, will 
‘^erve to remind which way the truth lies. 

The precepts collected and elucidated in 
this little volume are, with a few exceptions, 
culled out, as we have said above, from 
the Dharma^astras, b}’’ which term we 
understand the hooks individually, which 
collectively are known as the Dharmasastra. 
And the first question to ask is, what are 
these hooks? and what the nature aud extent 
of their authority? They are in their origin, 
manuals of conduct, first in aphoroistic form, 

Pale\ ’s Moral PUUeosoplu ; quoted in Dicy’s T^aw of the 
Contitution p IZ. 
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fiiul at a later date amplified in metrical ver- 
sions, for the nse of schools — a bod}’ of 
precepts of .qreat prestitre, declaring' the rules 
of conduct for the Aryan population of India. 
Every student, and, since education was then 
free, and at least in theory, compulsory, and 
was undoubtedly atone time larq;ely availed of 
by all the divisions of the Aryan connnunily 
residin.c: in India,— -we may say, every Aryan, 
was required, to learn the siUras of his School 
by heart, and was expected to comport himself 
accord i 11 gl}’ while at school and in after life. 
The}’ do not purport to be mandates of an 
individual teacher or ihinlser. or law-giver, 
issued at a definite lime and place, but they 
represent the tradition handed down in the 
family of the teacher from generation to 
generation and stored up in the memories of 
teachers and disciples. Of such schools there 
were thousands in early days. Each school 
was called by the name of the founder and 
his lineal dc.scendants and the line of disciples 
from generation to generation also claimed 
the name. The schools were meant to concen- 
trate and propound the learning of the Vedas, 
and their appendages, or, in Indian phraseo- 
logy, their limbs. Among tbe founders new 
known a few are identified with some of the 
very Rishis who were inspired uitli the Wdic 
hymns. Others belong to later times. 
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The books appear as said above in two 
iorras: the aphoristic and. the metrical. The 
aphoristic is unquestionalb}'' the older of the 
two. Aphorisms on the subject with w'^hich 
we are concerned, \vere included along with 
the xSrauta and Gribj^a Sutras, in the Kalpa 
Sutras, which together recorded the Ceremonial 
the Private and the Public Law of the Aryan 
communit}’’ of India. 

Among the Dharnia Sutras, the Sutras of 
Gautama Vasishtha Baudhaj^ana and Apas- 
tamba are available to us in their entirety. 
Besides these we have the Kathaka Sutras 
remodelled in parts into the Vishnu Sniriti, 
On the basis of such Sutras are compiled the 
metrical Smritis of which Mann and Yajna- 
valk^^a are, for our purposes, the most impor- 
tant. Of these most of the Sutras are 
unquestionably pre-Budhistic. On the face 
of them they appear to be spotaneous com- 
pilations. Being meant for school-bo5'’s, they 
are largel}^ occupied with details of personal 
conduct. As the earliest authentic record 
of Indian poHtj'- as taught to young Ar3^ans 
in respectable seats of learning, they are 
invaluable. Their genuineness is undoubted, 
and their authentici(5’^ as the source and 
foundation of later works is never questioned. 

A Dharma Sutra opens wdth an account of 
the Sources of Dharma. The divisions of’ 
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Ar5’’aii Societj* and the precepts on education , 
the age at which it should begin, the courses 
of instruction, and rules of school — discipline: 
these topics follow next. They ai'e further 
followed b}’ rules of marriage and married life : 
the modes of living for the Brahmin, the 
Kshatn3-a, the Vais3'a and the Sudra, and 
also the mixed classes — for there were man3’ 
of them even in those earl3^ da3^s, are next 
dealt with. The duties of the Kshatri3’'a take 
the Sutra-writers into the field of Politics ; 
and the qualifications of the King, and his 
duties towards his subjects, the appointment 
of ministers and their qualifications, the 
sources of public revenues and the mode of 
their disbursement, rules of war, and the 
administration of justice: these toincs follow 
in due course. The last of these gives them 
the occasion to expound the Civil and Crimi- 
nal Law of the commuuit3’', together with the 
constitution of the Courts of Justice and the 
rules of procedure. Then follow lists of sins, 
the wa3^ in which societ3^ should deal with, 
the breakers of Law, and, penances ; and rules 
of life in old age: all, in a general manner 
but omitting no detail of importance. The 
order of topics is not the same in all the 
Sutras but the3'’ are all of them there in. 
large or small. The3f sketch, so to say, 
jpore a less, complete map of Aryan life, fqr. 
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the individual both as an individual and as 
a member of societ3^ Woman lias a separate 
chapter devoted to her in some of these Sutras, 
We need oul}^ transpose a few of these- topics 
and arrange them in the st3de of a modern 
book, to recognize in them, the ancient proto- 
tj^pes of modern manuals of the Laws for 
Life. 

This character of the Dharma^astras is 
better illustrated in the metrical sniritis, of 
which, we have got two onl}^, bearing the 
hallowed names of Manu and Yajnavalkj'-a, 
in their entiret3^ It has been inferred on 
ver}^ good grounds that the}^ are amplified 
versions of one or the other of the Dharma 
Sutras; amplified and revised, I should have 
said. And, the most interesting question for 
a modern student of the DharmaYastra is, 
what was the occasion for constructing them 
in the form of separate S3'^stematic works, and 
what were the reasons for presenting them 
with their peculiar preambles and per- 
orations. 

In his introduction to the translation of 
the ‘Laws of Manu in the Sacred Books of the 
East series, Dr, Biihler has raised similar 
questions, and offered solutions which prim a 
facie appear acceptable. There is no doubt 
that with the growth of Vedic literature, 
specialization of study must have come in 



vogue, and ’ it may have been thought expe- 
dient to collect and consolidate into regular 
treatises all those different branches of learn- 
ing, which existed previoush*, in the manuals 
intended for schools onh*. Grammar, Astro- 
nomy, EG'inology were so separated and 
S3'stemati/cd, and the Dharma 6 'astra liiust- 
have been submitted to the same operation. 
When this occasion arose the leaders of the 
da3* might have thought it advisable to 
bring together all that bod}' of floating 
literature which was existing at the date 
in the memories of men, in aphoristic' 
or metrical fornu The sutras themselves 
bear evidence of the existence of metrical 
precepts of earlier date, relating to thesame 
topics, A perusal of the preamble of the Laws 
of Mami, would lead one to theorize that Bhri- 
gti's might have been the first edition of a con- 
solidated Dharma 6 'astra. And, since Alanu' 
was b}' a universall}' accepted tradition the 
first semi-divine king and since the collection 
was not meant to be an3''thing be3'’ond a codi- 
fication of the Dharma Sutras and floating 
texts existing at the date, Bhrigu should 
have felt no scrurples in giving the name of 
Maim to his collection. Dr. Biihler in giving 
an additional reason as to wh}^ the name of 
!Manu was given to the collection, brings for- 
ward the inference that the Manava Dharma 
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Sastra ^vas aii enlarged and metrical version 
by some student of tlie Manava Dharnia 
Sutras, which, though not yet recovered are 
proved to have existed as the Sutras of a 
School of Yajurveda. 

But the questions remain : Why was the 
metrical form adopted? Why this particular 
attention to publish it under the best auspices? 
Why that vigorous self-assertion which we 
find both in the pre-amble and in the perora- 
tion? Why this effort at presenting a full 
scheme of life, with a guaranteed promise of 
happiness here and hereafter? Several con- 
siderations offer themselves to supply the 
answer. Between the time of the Sutras and 
the metrical Sinritis, the h.ryzn -population 
had expanded far and wide ; even some of the 
Sutras bear evidences of such an expansion . 
The process of Aiyauization which had been 
begun, must have been brought to a definite 
pitch, and what with local expansions, what 
with the assimilation of Non-Ar3’'an popula- 
tion, and what with the increasing interest in 
worldl}’^ pursuits, consequent upon the in- 
creasing complexity of a growing civilization, 
the interest of the Aryan population in Vedic 
schools and Vedic literature must have reached 
a rather discouraging level. With the com- 
plexity of life thus introduced some heretical 
systems of thought and life had also sprung 
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into existence. The apprehension due to 
the combined operation of these centrifugal 
forces nia}' have afforded the motive for 
the construction and publication of Bhri- 
gu’s code of the Laws of ]\Ianu. To the 
last of these causes must be due the pecu- 
liar form as well as the peculiar tone and 
garb. We can well imagine the sturdy 
Brahmin, setting unto himself, the task of 
weaving, the scattered Sutras and floating 
precepts, couched in cr3^ptic, and even 
at that time, archaic language, into a 
popular treatise, in the language understand- 
ed of the people, and in the metre easily’’ com- 
mitted to luemor}’. Bhrigu’s code would 
appear to be the first vigorous attempt at con- 
solidating Ar3’ausociet3'’ subjected to a variet3'’ 
of disintegrating forces ; and to have for its 
immediate object an emphatic, though politic, 
re-afl&rmation of the cardinal principles of 
Vedic polit3^ 

It is impossible to sa3'^ at what stage in the 
progress of these various forces the consolid- 
ation of the Dharma^astra was attempted 
by Bhrigu. Whether the metrical super- 
structure was raised on the foundation of the 
Manava Dharma Sutras or not, the inii'oduc- 
tion of the code with the hallowed name of the 
progenitor of Mankind, Manu, had a great 
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j^urpose. Hi? liigli authority pould not have 
beejtf inyohed withojit adequate grounds. ^Manu 
H, 11, and XJI 95, 96 distinctly point to the 
existence of a sincere apprehension of religion 
in danger, brought about by the threatened pe- 
netration of heretical opinion, and lends a sub- 
stantial support to the view offered above. No 
consolidating measure which was without the 
prestige of high authority and unattended with 
vigorous self-assertion combined with concilia- 
tion, cpuld have met with any success. 

If Bhrigu’s code of the Laws of Manu was 
called into existence to meet the demand of 
an inpending crisis, Yajnavalkya’s laws ap- 
pear to have been called out in better and 
cooler times. It would appear to be a revised- 
edition of the DharmaYastras ; revised and, 
not enlarged, but rather condensed, further 
systematised and brought up to date. There 
are some fundamental differences of opinion 
between Manu and Yajnavalkya on some 

1. I5very Uvic-born man who relying on the Institutes of 
Dialectics, treats with contempt those two sources (of Law) 
must be cast out by the virtuous as an athiest and a scorner of 
the Veda. Manu II 11. 

All those Smritis and all those'despicable systems of Philo - 
Sopy, which are not based on the Veda produce no reward after 
death ; for, they are declared to be founded on darkness. Manu 
xri 95. 

All those (doctrines) ditfering from the'Vedas which spring 
«p and soon perish are worthless and false, because they are of 
thoderli date Xlt 


S. E. Voh XXV i P. 31 i and 50. 



vitil points and tliose who still follow Manit 
on those points in ;^feference to Yajhavalhya 
venture so fir as to say that the Dharma vSistri 
of Ya]navalk3’’a was conceived nnder Bndhistic 
influence. Y^eber has even hinted that the 
vTiter of Yajnavalkya was a Budhist teacher, 
and Mr. Kishprilal Barker gives a similar cha- 
racter to the author of the Mitakshara. 
Whatever the truth, there is no doubt that Yaj- 
navalkjm’s code was somehow a book which 
supplied a real want and was accepted as 
authoritative all over India, including even 
Bengal, where it required the gigantie efforts 
of Jimutvahan to displace him. The authority 
of Yajnavalk3^awas further strengthened by the 
admirable commentary of Vijnaneshwar, the 
Mitakshara, who was, like Yajnavalk3m, an 
ascetic belonging to the fourth order, and if 
tradition is to be credited, an occupant of one of 
the four condinalships inagurated by the great 
Shankaracharya. The fact that everywhere 
except in Bengal, Yajnavalkya' is the final 
authority is itself evidence that it either 
reflected the existing practice and opinion 
faithfully or that his digest was framed with' 
due regard to the existing tendencies of the 
large mass of the Aryan population of the timS. 
Yajnavalkya’s DharmaYast'ra, it may be 
said, is again a code edited by some 
leading author who may have based his yer- 



sion on tlie Va3asane3n Sutras, and having 
the example of Bhrigu before him, given it 
a wider scope and venerable character by 
attaching to it the name of the renowned 
Yogin. 

We shall notice two more Smritis in this ge- 
neral outline, Narada and Brihaspati. Narada 
is later than Yajnavalkya. As now extant, 
it gives us only the Vj^avahara chapter. The 
practice of separating Vyavahara inaugurated 
by the compiler of Narada might have been 
•the result of abatement of interest in the other 
two branches of the Dharma Yastras ; or, the 
compliation of Narada might be belonging to 
that period in the history of India when 
Budhism had swept awa3'' every thing Vedic 
except the civil law which it does not appear 
to have touched. Vyavahara, thus separated, 
specialised, and secularised ceased to have that 
intimate connection with the general rules 
of life and conduct of which it was an integral 
part. Detached from the ceremonials the 
V3’’avahara naturally took a secular turn 
with which the mass easily acquiesced. 
To Narada we shall look for the Vyavahara 
branch of Dharma for the period since 
Yajnavalkya. The name of Brihaspati is 
familiar to us onl}’’ by quotations. From the 
different fragments of this author brought to- 
gether artificially, .there emerges a regular 
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treatise on Vyavaliara mncli after the mo'del 
of Manu. It is diflBcnlt to ascertain the period 
of this Dharma Sastra with any approach to 
certainty ; but it appears to be an old and 
detailed statement of Dharma^ whose authenti- 
city is as high as Manu’s. Tradition understands 
both Narada and Brihaspati to be versions 
of some old Manu Smriti, Bhrigu’s, now known 
as Manu Smriti being one of such versions. 

Achara, Vyavahara and Prayaschitta are 
the three main topics with which the Smritis 
deal. In Manu and Yajnavalkya we have 
complete pictures ou all these matters for the 
period to which they belong. Yajnavalkya 
practically rules to this day. Narada and 
Brihaspati largely supplement Yajnavalk3^a 
on various topics. They are both profusel3'' 
quoted in their commentaries of Yajnavalk3m 
both b3'’ Apararka and Vijnaveshwar. 

A word may be here added about Parashara 
Dharma Yastra. It is the Smriti of the present 
Yuga (the Kali Yuga) , and it has a value of its 
own in those matters on which it speaks. 
But on matters with which we are concerned 
it sa3'-s little. And, as a Yastra for the age 
of decadence its ideals are not .supposed to be 
of the highest. 

A word about the dates and we have 
finished with this section. It is useless to at- 
tempt to define dates. The whole subject ^ 
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of dates regarding Sanskrit literature is still 
in an undetermined condition. Tkis muck 
kowever is certain. Tke Sutras are pre-Budki- 
stic. Manu is pre-Budkistic or to give 
tke latest limit, contemporary witk tke 
rise of Budkism, and marks tke time of 
tke first reaffirmation of A ryan polity, tke con- 
solidation of Aryan Society and conciliation 
of tke Non-Ar3’'an. Yajnavalkya, and Narada 
belong to tke period of our peaceful co-exis- 
tence -witk tke Budkist and otker non-vedic 
systems. Of Brihaspati nothing can be said 
vdtk certainty. 

II 

Dkarma is classified by tke commentators 
into Varna-Dkarma, Askrama Dkarma, Var- 
naskrama Dkarma, Guna Dkarma, Nai- 
mittika Dkarma and Sadkarna Dkarma. 

Although mentioned last in tke divisions of 
Dkarma by tke commentators tke Sadkarana 
Dkarma deserves tke first place in tke studies 
of tke modern student of the Dkarma JS’astras. 
If we were to follow tke method of division by 
dichotomy, we should certainly divide tke 
Dkarma first into Sadkarana and Asadha- 
rana and further sub-divisions of tke Asa- 
dkarana Dkarma would yield tke otker 
classes of the commentators. Tke Sa- 
dkarana Dkarmas are but mentioned in a 
passing manner by tke Sutra-writers, and 
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although a place is given to them in the 
metrical Sniritis, you do not find any 
attempt at expounding or illustrating the 
various ideas. The commentators have filled 
the gap somewhat, but even they have not 
given half the attention to them that they 
give to the other divisions of Dharma. It 
may be mentioned however, in a general 
way, that they w^ere looked upon as a matter 
of individual self-discipline, to be practiced 
rather than taught. 

But we must go on with the position of 
the Dharama Sutras in respect of the 
Sadharaima Dharma. Vasishtha is the first 
writer to mention them specificall 3 ^ ^Vasishtha 
IV-4 says “Truthfulness, freedom from anger, 
liberality, abstension from injuring living 
beings and the procreation of offspring are 
obligations common to all” ‘Baudhayana men- 
tions Truth as the virtue which purifies the 
mind. The text of ^Vishnu gives a more detailed 
account of Sadharan Dharma, and the -Dl-ses 
which it gives to it is quite remarkable. 
mentioning the Varnasand the general cblira- 
tion of each of them, he saj^s “Forbesreree 
veracity, restraint, purity, liberality.- 
trol, non-injury to any living being- cbe-“-- 

1. S. E. Vol. XIV p. 26. 

2. Baudhayana I. 5-8-2 S. E. W- XTV ?- 

3. Vishnu II. 16-17 S, E. VoL 



.towards, one’s Gurus, visiting placed; of pil- 
gdjuage, sympatliy rvitli the afflicted, straight 
fprwardness, . freedom froniQ coveteousness, 
reverence towards gods and Brahmins, and 
dreedom from anger ; thes.e are the duties com- 
mon to all classes.” Wether these verses of 
Vishnu are a later addition or a* citation from 
some old author it is impossible for us to say. 
But there they are and it is remarkable that 
they are given the prominence which they 
deserve. '’Gautama mentions some of these vir- 
tues as the virtues of the mind, and thinks them 
essential for the Brahmin who shares with 
the King the vo.w of upholding the moral 
order of the Universe. ‘And, such indeed is 
the combination, Apastamba’s Dhanna iTastra 
mentions Asadharan Dharma hut in a some 
what out of the way but highly , remarkable 
context. Apastamha Prashna I Patala S 
'Khanda 21, . cp.mpletes ’ the rules, of life for 
’the Brahmin householder. Khanda 22 then 

f ^ • ‘ 

'ordains that, he shall follow the spiritual Yoga, 
for there is no greater gain than the recover 3 >' 
of the spirit. The next Khanda continues 
the same subject, and Sutra 5 enumerates the 
faults which burn the spirit, so to sa}’’, and the 
'anihilation of which is the way to welfare. 
^These faults are’ anger, exultation, grumbling 


4, Gautama VIII 22-23 S. 13. Vol. II p. 45. 
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jiiid covetcousuess, perplexit}-, doing injury 
to anybocl3’, hypocrisy’’, lying, glntton3>-, 
calnnin3^, envy, Inst, secret hatred, neglect 
to keep the senses in subjection, and neglect 
to concentrate the mind’. The Sutrakara here 
expresses the opinion that their eradication 
is brought about 1 ) 3 * Yoga, and continues: — 

“Freedom from anger, from exultation, 
from grumbling, from coveteousness, from 
perplexit3', from hypocris3*, and freedom 
from hurtfulness; truthfulness, moderation 
in eating, silencing slander, freedom from 
env\f, distribution of wealth, self- 
sacrifice, uprightness, affabilit3', extinction 
of the passions, subjection of the senses, 
peace with created beings, concentration 
of the mind, regulation of one’s conduct 
according to that of the Aiyas, peacefulness 
and conteuledness : these good qulities have 
been settled, by the agreement of the wise, 
as good for all orders. He who according 
to right procedure follows these, enters the 
universal souF.’” 

We have thus statements of Dharma ap- 
plicable to all and we see in them an emphatic 
insistence upon moral excellence, which is 
after all the supreme purpose of human life. 

We have done the Sutras, and will now 

6 s. u. Vol. irp. 78. 
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turn to the metrical Siiiritis. From Manu we 
take two statements: firsF, (X. 63.) where 
the five cardinal virtues (of Abstention 
from injuiy to creatures, veracit 5 '’, absence 
of violation of private propert}'^, puritj'', and 
control of the senses) are declared to be 
the Dharma, law, in a nut-shell, for all 
the four vatnas\ next,^ (VI, 92.) at the 
end of the duties of the householder, where, 
‘contentment, forgiveness, self-control, ab- 
stention from unrighteously appropriating 
an 3 ''thing, purit 3 ^, coercion of the organs, wis- 
dom, knowledge, truthfulness, -abstention 
from anger; these are declared to be the 
ten-fold expression of Dharma. 

Yajuavalkya’s statement is more general 
and simpler. In^ 1-122 he includes the first 
five members of Manu’s dictum, and adds 
‘liberality, self-restraint, mercy and forgive- 
ness’ : ‘these’ he says ‘are the means of earning 
Dharma, for all’, — including the Chandal 
as explained b 3 ’' Vijnaneshvar. 

These have their exceptions. The Sutras 
and the commentators do not omit to mention 
them. Injur 3 ^ in pursuance of a Vedic in- 
junction is not A-Dharma, for instance. But 
opinion has triumphed over Vedas in this 

7 S, E, Vo). XXV p, +16';- ~~ 

8 S, JO. Vol. XSTf p, 

Maudlik's Hinder £^wprl77. 
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case, and the exception is not now iiniversallj^ 
accepted. The Sniritis also recognize the 
right of private defence, for, there, as 
Vasishtha declares,^® “He who slays an as- 
sailant does not kill, for in that case fury 
recoils upon fury.” 

This will do, for our present purpose. This 
aspect of Dharnia.Sastras is now entirely neg- 
lected. We have professors of Dhaiina who 
will talk for hours on the laws of Prayaschitta 
but we shall rarely find one among them, 
perfectly familiar with the deeper shades 
of the obligations of Sadharana Dharma, 
These involve ideas which require no small 
amount of thought and learning to elucidate, 
and there are positions in respect of them 
which require careful consideration. In 
all future studies of the Dharma5aslras the 
student would do well to bring home to him- 
self the importance of the theoiy, and the 
details, of the Sadharana Dharma. It is quite 
essential also to develop and perfect the 
study of this branch of the Dharma 6'astras 
and bring the doctrine of ‘saving the Spirit’ 
in a line with modern ideas and theories. 
The ideas involved in Sadharana Dharma are 
universal and universally true. But huma-] 
nity is a large unit, and has undergone ' 
numerous experiences under a large variety \ 


10 s. B. Vol, XIV p, 19, 



of internal equipment and external circum- 
stances. Its members, • are not at peace with 
each other.' People have fallen into as- 
sociations large- and small and some of our 
highest ethical ideas have to be limited or 
sacrificed in the permanent interests cf those 
associations. And, to what extent, are these; 
limitations permissible and these sacrifices' 
justifiable, and to what end and for what 
associations: there are questions of ethical 
importance which have to be considered 
with special reference to the conditions pre- 
vailing in India. 


III. 


•The basal idea of our ethical S 5 ’'stem is 
Individualism of that higher type which aims 
not solely at the material happiness of the 
individual while on this earth, but seeks also 
to secure his happiness in the hereafter; 
which in its higher aspects, signifies the 
true realisation of the spiritual Self as the 
ultimate goal of man’s being. As pointed 

out by Apastamba man’s life is attended 
with certain drawbacks which burn the 
spirit out of him, and the eradication of 
these drawbacks is seriously recommended 
for all. Yajnavalk 3 '-a 1-8 : after mentioning 
sacrifice, good conduct, self-restraint, non- 
injury, liberality and studies^' recommends 



‘the vealizatioii of the Self 133- means of Yoga’ 
as the highest Dharnia. With this aim in 
view, our institutions were so shaped as to 
reconcile the social duties of man, with his in- 

I 

di\'idual ideals. Our problem would appear to| 
be how to reconcile the higher Individualism; 
with the material needs of Man, on the one 
hand, and the claims of Sociel}', oiTthe other: 
and the solution was found in t he Socia listic In-‘ 
di yiduali^i known as the Varn^yrama Dlia rnia. 
The material Individualism was to be sub- 
dued b}' persistent attention to the hereafter, 
and the claims of societ3^ were to be met 133’' a 
system of institutions which placed on the in- 
dividual, social duties and personal res- 
traints, which provided for the individual, 
recurring occasions for the exercise of those 
virtues whicli tend to save the soul, and 
sought to reduce the uarrowness of Indivi- 
dualism, however high, to a minimum. Its 
beneficent effects reached the mutual relations 
of the various classes in the broad field of 
humanit3^, and as economic units, kept its 
' votaries at perfect peace with each other and 
with the outside world. The structure of Hindu 
vSociet3’ and the conception of Dharma postulate 
the economic differentiation of population into 
the Brahman, Kshatri3'^a, Vaish3^a and Shudra 
classes; and the Varna Dharnia are the 
rules for the observance of the members of 



these classes, as such members, inclividnal 
considerations pla3dng a ver}’' subordinate 
part. For the development of the individual 
however, thej'' have ordained what is generally 
known as the four Ashranias; the Brahma- 
charya or the studenthood, the Grihastha- 
shram the order of the householder, the 
Vanprastha or the order of the Hermit, 
the Sannjj'asa or the order of the Ascetic. 
The first is for stud}', where-in, over and 
above the general education, the Aryan is 
taught the duties and requirements of his 
particular profession, and the law on this 
point consists mainly of rules of school-dis- 
cipline. The Grihasthashram rules embody 
duties appertaining to family life, the rules 
of marriage, of the professions which the 
individual is to follow, and the rules of 
dail3»- life, besides all those rules and cere- 
monies which have a bearing upon religious 
spiritual and ethical exercise. Then follows 
the hermit’s life which is more or less prepara- 
tory to the final stage of absolute asceticism. 
Under asceticism over and above the rules 
of life in that order is generallj* included those 
philosophical doctrines which supply the ul- 
niate motive of life and life-work. These 
exhaust the Ashrama Dharmas. Then follow 
- ' _ Varanashrama Dharmas which give the 
'nguishing features for the various Varnas 
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ill the same Aslirama. It would appear 
that at the time that the differentiation of 
functions was found expedient, the truths 
of heredit}* were largely- understood b}’’ 
the leaders of the Ar^'au societ3' in India, 
and in giving the fullest scope to the 
principle in human societj^, the3' saw their 
chance of a perpetuation of unerring propen- 
sities and valuable aptitudes. Therefore, hav- 
ing conceived an occupational division of so- 
ciet3- into the literar3', the militarv, the indus- 
trial-higher, and the industrial-lower classes, 
the seers of the da3' adopted the hercditar3'- 
or the eugenic principle for the specialization 
and perpetuation of the respective functions 
and aptitudes of the various classes. The 
first thing the3' did, was then to declare that, 
birth was the major factor in man’s life. 
-‘Birth must be' the3' said in effect, the deter- 
mining factor in the aim and purpose of life, 
and environment and education ma3*, can, or 
must be made to suit the aptitudes acquired b3^ 
birth.’ And the desire to maintain a practi- 
call3^ homogeneous environment would appear 
to lie at the rcot of those characteristic restric- 
tions on occupational freedom and domestic 
intercourse which form the distinguishing 
feature of Hindu scciet3^ 

The main Dharma of the Brahman was thus 
put down to teach the Vedas ; of theKshatri3’a 
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perpetual preparedness for armed fight ; of 
the Vaishya the pursuit of agriculture aud 
coniiuerce ; aud of the Shudra Service aud 
pursuit of the various arts aud iudustrics: 
aud their modes of livelihood were ordained 
to he, for the first, to sacrifice for others aud 
receive alms ; for the second, to protect the 
-world aud receive taxes in cousideratioii there- 
of; for the third, agriculture commerce aud 
industries, and also, mouej^-lendiug, aud for 
the last, the minor arts aud industries. And 
it was generall3''. provided that each Varna uia3' 
in times of distress follow the occupation of 
the one next below in rank. In the expression 
jestrictions on domestic intercourse I mean 
to include those well known restrictions on 
interdining and intermarriage which seriousl}- 
agitate the Hindu mind at the present da3’. 

The scheme here outlined, would appear 
to be due to the condition of societ3^ in 
which it was the aim of the leaders of the da3', 
( 1 ) to organize the commonwealth so as to 
evolve a unit3’- in the face of diversities of 
race aud interests; ( 2 ) to consolidate the 
professions into the hands of homogeneous 
classes and regulate them in such a manner 
as to secure co-operation and efficienc3' ; ( 3 ) to 
minimise the evil of undesirable competition 
between the most powerful classes of the 
Aryan Community of the times on the one 
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land and its' proletariat on the other ; and 
( 4 ) to admit the non- Aryan and other hetero- 
genous comihhnities which had accepted ’ the- 
Aryan domination to a peaceful participation 
in the econorriic life of the commonwealth 
'and,lastl5'-, ( 5 ) to do all that in such a manner 
as to promote the best and the truset interests' 
of the Individual as well as the Societ3^. 
The position of the Shudra does not appear 
satisfactory at first sight and at this distance 
of time; but it will he easih’ intelligible if 
we bear in mind the social problem of the 
day. The Shudra was supposed to be not the 
equal of the Ar5''ans in point of intelligence ^ 
and culture, and not possessing the character 
capable of undertaking and can^fing through 
independentl3'', the work which the Ar3'an 
civilization brought in its train. He was^ 
therefore, asked to place himself in the service 
of the other three classes to serve that ap- 
prenticeship which even* communit3' is oblfr- 
ed to serve in order to furnish itself with th- 
Capacit3'' for those occupations in which - 
of those qualities which are acquired crdj C" 
long experience are necessaij'. TheJ^^p^' 
-bition to wear arms, would appear - ^ ^ 
ancient counterpart of our preser: 
rendered necessari* in Pcsr— 
days to bring about a regime 
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prop:rcKs. LcnmiiiK tiic Yodns was proluhitcd 
to tlievShuclni jiartl}' in (lie interest of euphonic 
purity, partly owinjr to his inability to under- 
stand the knjn*tij.Tc and retain the Vedas in 
memory, and partly owiipr to the fact that 
the Shndra was not particularly friendly to 
the Aryan Community at that early 
period. As however the Shudras became 
more and more assimilated to Aryan life, all 
Sanshrit literature was thrown open to them, 
and ail Applied Scicrtcc was ])hu’ed at their 
disposal. Nay. the jrrowth of Ilihasa and Pu- 
ranas may he traced to the desire of the scho- 
lar.s of the period to place the treasures of 
Bralimanic thnutrht at the disposal of the 
clas.scs to which Veda was ])rohihiicd. The 
Kshatriya was prevented from competin^^ in 
the professions, ior, prefessions supported by 
arms would be simply' lyrannic.al in the first 
instance, and occupations of peace once freely 
indulged in uould necessarily incapacitate 
the comnuinitv from following the riskv voc- 
atiou of armed life. And the Brahmin was 
prevented from competing not only with the 
Vaishyas but also with the Kshatriyas in 
the belief that learning and character would 
otherwise suffer. 

The Gmia Dharmas follow next. They 
orelate to the duties of particular offices, such as 
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the duties of the King on whom (the hath 
of consecration) conferred certain obligations 
which otherwise would not devolve on him. The 
duties of the king as such would devolve upon 
.an3’ one whether Kshatrij^a or not when 
•called to the office of Kingship, acceptance of 
which would be marked b3^ submitting himself 
•to the ceremon3^ of the bath in which 
the entire comniunit3’-, including the Shudra 
also, was required to take part. Then follow 
the Niraitta Dharma or consequential duties, 
duties for instance, of penance, consequent 
upon sins of commission and omission o^ 
•duties which must be performed on certain 
occasions. 

We see thus that the scheme of life and 
-occupations propounded in the literature under 
notice, is more or less intended to cultivate 
the social conscience of Man. The individual 
is considered as belonging to some group 
and having some special position in relation 
to society. The scheme taken as a whole covers 
every phase of the life of an individual. 
In studenthood as the student his duty it 
is to acquire learning and to habituate him- 
self to a life of self-discipline. The Griha- 
sthashrama with its life of personal discipline 
and social duties extending from the family 
to his class, neighbourhood or profession, to 
"the other classes as also to the state and tn 
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bumaTiity and also to the animal world 
is the raainta}’' of Ar5'an polit3^ In that 
Ashrama the individual is under the ohliga- - 
tion to be the producing unit of societj’- 
and produce enough to be able to distri- 
bute his quota among his fellow-men of the ■ 
non-producing orders. The last two Ashramas 
form the Sabath of Ar3fan life for the- 
satisfaction of those higher cravings which 
ever3’' one feels at one time or the other of 
his life. The individual shall not remain a 
slave of societ3’’, all his life. On the contrar3q 
he will be at libert3'' in the last stages to • 
pursue his own spiritual good in the most 
selfish manner possible. Ever3'’ individual 
shall have his Sabath. He ma3’’ cut himself 

partiall3' in the third, and conipletel3'’ in the 
fourth, order, from concerns of the world. 
Looked at from another stand-point the in- 
stitution of these Sabaths, afforded the pro- 
vision of the ver3’' Htal principle of Social 
d3maniics, of making room for the 3’'ouuger 
and the more vigorous members of the com- 
niunit3'' in the affairs of the world. In this 
wa3' the ancient polit3’- sought to adjust the 
mutual claims of the individual with the 
Societ3'. The individual was to be sub- 
servient to the society in the Grihasth- 
ashrama; the Societ3* was to be the support 
of the individual in old age. 
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IV. 

The Hindu Slate is thus to be looked upon 
as the Political PersoiialiU' of the comniiinit3'’ 
so unified in aim and so diversified in pursuit; 
orti'anized as a co-operative Common- 
wealth and divided into sclf-ic"islaling and 
self-governing groups, with the Brahmin as 
the leader in tlic realm of Thought, and the 
King as Protector and Chief Magistrate, 
When and how the Aryan colonies in India 
accepted the monarchical princi])le in the 
organization of the State, and when and whj* 
they introduced systematically the dual 
control of Opinion and Law, is a problem 
which for India can onh- be answered by 
conjectures. This much however can be said 
with certainty and on the strength of the most 
reliable literaiy evidence, that there had been 
Kings and Emperors in the Punjab as well as 
in the vallc3-s of the Ganges, long before 
the advent of Budha Gautama, the point of tiliic 
in our life at which chronological sequences 
emerge into historical certainties. The Budhist 
records “compiled probabl3' in the fourth 
or fifth centuries B. C.” and “looking back 
to an older time enumerate sixteen (of some 
independent) states or powers (some mona- 
rchies and some tribal republics) extending 
from Gandhara on the extreineNorth-west of 
the Panjab the modern districts Peshavar 
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and Rawalpindi^ to Avauti or Malva with 
its capital Ujjaiu”.* The same records make 
it clear that side by side with powerful 
monarchies there existed republics in our 
country with either complete or modified 
independence during the early days at any 
rate of Budhistic influence. Unfortunately 
for us our information in reference to these 
republics is altogether meagre and fragmen- 
tary. We know this much however that the 
administrative and judicial business of the 
repubdicaii clan was carried out in public 
assembl}’’ at which young and old alike were 
present in their common Hall. But even 
in these clans, a single chief was elected as 
Office , holder, presiding over the sessions 
of the clan in the Mote Hall, and if no 
sessions were sitting, over the state. He 
bore the title of Raja which must have meant 
some thing like the Roman Consul, or the 
G^ek arcon. The Mote Hall was a common 
feature not onW at all principal towns but 
all important places had such halls or 
pavillions covered with rc ofs but without 
walls in which public business was conducted. 
The local affairs of each village were carried 
on in an open assembly of the house-holders, 
held in the groove which, then as now, 


* Vincent Sniithis Early History of India, Second Edition, 
p. 23-24. 

Rhys Davies Budhist India, p. 19. 
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formed tlie distinctive feature of village life. 
The villages veie grouped round corn-fields, 
and the catlle wandered through the ontl3nng 
forests over which the peasantry had rights of 
common. The jungle was infested from time 
to time with robbers but there was not much 
crime in the villages themselves, each of 
them a tin3’’ self-governing republic. The 
central authorities were served b3' a special 
body of peons or police, distinguished as by 
a kind of uniferm. Criminal Law w.as admini- 
stered b3’ a succession of regularly appointed 
officers, Justicies, Law3^ers, Rehearsers of the 
Law-maxims, the council of representatives 
of the clan, the General, the vice consul, 
and the Consul himself, and ‘punishment 
was awarded according to the Book of 
Precedents’ The village was a perfectl3?- 
organized economic unit. *‘The inhabitants 
had a sufficiency for their simple needs ; 
there was securit3^, there was independence. 
There were no landlords and no paupers. 
There was little of an3' crime. “When the 
central power was strong enough, as it usually 
was, to put down dacoit3’, the people, to 
quote the quaint words of an old Suttanta 
‘pleased with one another and happ3’’, their 
children dancing in their hands, dwelt with 
open doors.’ ” 


f Bhnftbist India, p. 49. 




Xxxii 

Thereis no donbt, then, that the monarchical' 
principle was early introduced in India, as 
early as the period of time which the Yedic 
hymns chronicle, thousands of years ago; 
with a simple but effective administrative 
system^ the village being the unit, and popu- 
lar juries forming the commonest element in 
the judicial administration. The principle 
it also appears to be clear, was a growth from 
a popular S 5 'stem in which all classes of the 

community had their share ; the King re- 
gulating the conduct of Public business much 

like the President of a State-Committee. 
There is evidence also that the monarch}^ such 
as it was, was at one time elective. ‘The' 
people elect you to rulership’ [Atharvaveda 

iii, 1, 4, 2.] and the solemn ceremonial o 
the coronation of the King even to-day requiresf 

the concurrence of all classes of the com- 
munity. Of course to-day it is onl}^ symboli- 
cal, but its incorporation as an essential ele- 
ment in the religious ritual has a vital signi- 
ficance as to the true origin of the title of the' 
King. 

V. 

Further. It appears from a passage in the^Ma- 

habharata that kingship also had its share of 
rationalistic examination. “Wh 3 *”asks Yudiiis- 
thira (Shantiparva chapter LI X.) ‘"‘Why does 

Sbanti Parva-Cli J^IX 5 to 12 et seq. 

* )> 98 et seq. 
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tlie man, liaviug liands and arms and neck like- 
otkers', having, an understanding and sense 
like those of others, subject like others to the 
same kinds of weal and woe, having back, 
mouth and stomach similar to those of - the 
rest of the world, having vital fluids and bones 
and marrow and flesh and blood similar to those 
of the rest of the world, drawing in and 
sending out breaths like others, possessed 
of vital airs and bodies like other men, resem- 
bling others in birth and death ; in fact, 
similar to others regarding all the attributes of 
men, why does the man, whom they call ‘King’ 
govern the rest of the world consisting of many 
brave and intelligent persons? Whence is it 
that one man governs the universe consisting 
of brave, energetic, well-born and well behaved 
men”? The answer of Bhishma is three fold :v 
the Divinity of Kingship, the possessin by 
the king of the ph3?-sical, moral and intellectual 
attainments, required to uphold the high dignity, 
of the office, and good conduct. “At first” 
says he in answer, “there was no sovereignty, 

no king, no punishment, no punisher. All 
men used to protect each other piously.” 
In course of time however they found 
the task to be painful and error crept 
into their hearts. With error came the pas- 
sions, and off went all sense of the distinction 
of Right and Wrong. And, “When this con- 
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fusion set in/’ tlie narrative proceeds “the 
Vedas disappeared, and ligliteonsness also 
was gone.” Thegod.s, then, overcome with fear, 
appealed to God Brahman, and Brahman pro* 
ceeded to give them a book on the subjects of 
‘Religion, Wealth, Pleasure, and Liberation.’ 
For the contents of the book we cannot 
find roe m here. After finishing his volume, 
consisting of one hundred thousand verse, 
Brahman proceeded to create the King. The 
first fruit was not a happN* one. King Vena 
a slave to passions proved a t3’rant; and 
King Prithu was then created to takehis place. 
“Clad in mail, armed with sword bows 
and arrows and well-versed in the science of 
war, he was also a master of the Vedas and 
its auxiliaries and all the ordinances of the 
science of politics came in their bodil}- form to 
thatbe.stof men,” Then addressingthe gods 
and Rishis present, Prithu a^ked, “I have 
got a ver3’ keen and fair understanding. Tell 
me full3^, what I shall do with it. I shall 
unhesitatingly accomplish an3^ useful task 
which you will be pleased to indicate.” Thus 
addressed the gods asked the following 
characteristic questions: — “Do you fearlessly 

perfoini all sorts of righteous works? 
without caring for what 3>'ou like and what 
you do not? Do 3''ou regard all creatures, 
with impartiality? Renouncing lust, auger^ 
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coveteousness and self-opinion, and always 
following the dictates of righteousness, do you 
punish with your own hands, the man, whoever 
he may be, who does not perform his dixty? Do 
you also swear that 3mu would in thought, word 
and deed; always maintain the religious law 
laid on earth by the Vedas? Do you also 
swear that you would fearlessly follow the 
duties laid down in the Vedas with the help 
of the science of politics and that you zvould 
never act capriciously f Oh powerful one ! 
know that the Brahmins are exempt from 
punishment, and promise further that you 
would protect the world from an intermixture 
of castes”. The promises having been taken, 
his ministry is formed, and Prithu is crowned 
King, The great king caused all creatures 
to consider righteousness as the foremost 
of all things and because he pleased all his 
people he was called Raj an, and because 
he also healed the wounds of the Brahmins 
he was called Kshatriya, and because the 
earth ( during his reign ) became cele- 
brated for the practice of virtue therefore 
she passed by the name of Prithivi. 
The eternal Vishnu himself confirmed his 
power telling him ‘no one. Oh king shall excel 
you.’ Then winding up the story, Bhishma 
observes, ‘•Bstablished by the gods no one 
goes above him. It is therefore that every 
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body obeys one, and that tbe world cannot 
command bim.” That is one aspect of the 
answer. The others are equally clear. “Good 
acts Oh king lead to Good. It is therefore 
that a great many obey his commaud, though 
he belongs to the same world, and is pos- 
sessed of similar limbs.” The story has thus 
a positive significance which canuol be mi- 
staken. The discussion thus initiated is 
followed up by a complete exposition of tbe 
science of Politics, which we can do no more 
than mention in this place. It may be 
mentioned however that the King is accorded a 
I definite place, and that place a high one, in the 
' organization of society, which went forward 
with the object of achieving not Religion 
alone, nor Wealth alone, nor Pleasure, nor 
even Liberation alone; -but all in their 
proper sequence, in complete harmony with 
each other, culminating in the highest good 
both for the individual and the society, of 
■ which the Kiug was constituted the Res- 
ponsible Protector on Earth. 

VI. 

The reader will observe that the King was 
constituted to meet a certain contingency ; 
he was constituted because man fell from the 
high standard of conduct which, according to 
stor3'' here narrated, at one time prevailed 
among the people all xrrotecting one another 
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out of pure piety. It is quite open to us tO' 

' construe the story into the statement that 
what was at one time, anarchical auto- 
nomy, was brought under a monarchical 
system although, by what steps, it is not 
easy to say. Understanding by the regime 
of pietj^, the regime of relf-adjusting re- 
lations requiring no punishment and no' 
punisher, the regime, in the language of 
historical politics, of tribal or local self- 
government, it is open to surmise that 
such a 's3^stem was under stringent 
necessity superseded by the initiation of a 
monarchy: which, though established b}?- the 
gods depended for its existence, upon proper 
culture and good acts and upon these alone. 

• And it would not be too much to sa3'- that the ( 
' peculiar importance attached to local sectional ; 

and group-opinions and the recognition of : 
' private legislation direct and indirect (in 
the form of- local and tribal and other 
customs) are both indicative of the existence 
of a strong republican foundation on which 
the monarchy was constructed onl3’ as a supers- 
tructure ; and indicative also of the desire of 
the builders of the da3'' to retain the whole of 
: the republican foundation for the smaller 
units of society and of administration, and 

• add only the necessary quantum of the 
' monarchical element, in order to set rfchr 
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matters that may go wrong under the 
influence of the ever persistent aberrations 
■of the human mind, individual as well as 
social. The King was not to be an autocrat. 
He was to stand by the literary classes and 
by the literature of the country’’, and above all 
was not to act capn'ctonsly: these were 
the promises taken from Prithu before his 
coronation as the story plainly shows. In 
another legend (Shanti Parva Ch-91) noted in 
■Chapter I below, we find that the king was 
instituted to enforce the laws first made 
by the people themselves: and we find 
•the same note in the texts collected in tliis 
volume insisting upon the king to recognize 
and adopt the local .tribal sectional and 
trade laws made by the people themselves 
for regulating their own conduct. Even in 
the matter of adjudication ithe private 
tribunals had also had accorded to them a 
measure of authority Avhich cannot be 
•explained except on the hypothesis of a 
Tepublican foundation. The monarch in India 
is thus, in the strictest sense the Last Magis-^ 
trate in peace, though the first Gener.al in warij 
and never had, at least in earljf times, an 3 ’’ of 
the unbounded powers of legislation taxation 
and adjudication which the representatives of 
ancient Indian dynasties have during 
comparatively recent times arrogated to them_ 



•selves.' Whence and how these high powers 
came to he claimed hy the heads of Hindu 
States and how has it affected the general 
welbeing of the people : these and other 
•questions relating to the constitutional usages 
of the Hindu State 5 the writer must reserve 
for a future occasion, content^ at present, with 
the hope that the view here put forward will 
he found to he supported hy the texts brought 
together in this collection. 




The Constitutional Theory 
of Hindu Law. 


CHAPTER I. 

The King and the Law. 

I. SoMK Coronation Hymns. 

Ref.l. Rigveda X 173 is a Coronation hymn 
which runs as follows: — 

1. Oh king ! I bring thee to the station 
of a king. Be thou the Lord of the country. Be 
immoveable and fixed ! Let all th 3 ^ subjects 
cherish thee. Let not thy kingdom be destroyed. 

2. Remain here as fixed as the moun- 
tain : do not be dethroned ! Remain fixed like 
Indra; and support thy kingdom. 

3. Indra has received the sacrificial 
offerings and supports the newly coronated 
king! Soma blesses him. 

4. The sky is eternal; so are the moun- 
• tains ; and the Universe. So too is he eternal 

who is a king among his subjects. 

5. May king Varuna make thee ini- 
inoveable ; Alay the good Brihaspati make 3 'ou 
immoveable; Alay Indra and Agni support 
you and make you immoveable. 
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6. See ! I mix tliese immortal offerings, 
\vitli tlie immortal Soma ; Iiidra lias brouglit 
you subjects under 3’'our rule, and made tbeni 
willing to pa3’ 3'ou revenues. 

The above distinctl3' shows that king- 
ship in India is as old as the Vedas; that a 
formal ceremon3^ of coronation was in vogue 
much like the coronation ceremonies of modern 
times, and, that it was meant to confer a dignit3f 
much higher, as it does to-da3' , than the dignit3' 
of a mere tribal chief or patriarch. 

Rigveda IV 4, 1 contains an allusion to 
a king riding elephants with his ministers, a 
practice which persists to this da3^ in Hindu 
States. The mention of ministers postu- 
lates sonic sort of administrative organixa- 
tion even at that earl3^ period. 

The Vajasane3d vSamhita contains an- 
other coronation h3'mu which gives a some- 
what deeper glimpse of kingship. Here it is. 

“ i\Ia3' God who rules the world bestow 
on 3'ou the power to rule 3-our subjects. Ma3' 
Fire worshipped b3' Householders bestow on 
3*ou supremac3'' over the householders.” 

“Ma3* Soma, the Lord of Trees, bestow on 
3'ou supreniac3’- over the forests. hla3^ Brihas- 
pati, the Lord of Speech bestow on 3mu 
supremacr* in Speech, klay Indra, the High- 



est amoiio; Gods, bestow on 3 'ou the highest 
Supreniac}’. Ma}’ Rndra, the chcrisher of 
animals, bestow on 3 ’on siipremac}' over ani- 
mals. jMa^' Jklitra who i.s Truth, make 5 ’-ou 
supreme in Truth. May Varuna who 
cherishes hol 3 ' works, make you supreme in 
holy acts’’. IX 39. 

And the same liymns expound the 
duties of kings in words which lay the true 
foundation of the Science of Government. 

“ If thou shall be a ruler, then, from this 
da 3 ' judge the strong and the weak with equal 
justice ; Resolve on doing good inccssantl 3 ' to 
the public, and protect 013 * country from all 
calamities”. X 27. 

The following in Rig VH 10-1 is also 
to be noted as suppl 3 dng the motive for 
good conduct. We have seen that gods are 
invoked to support tlic king in his high office. 
When do the Gods withdraw their support.? 

“Soma does not bless the wicked ; nor the 
ruler who abuses his power.” 

So far we have arrived at a statement 
of the fundamental priuci]des of Indo- Aryan 
politics during the period which the Vedas illu- 
minate. We have the king and his subjects, his 
ministers and his taxes; and the passage in the 
Vajasane 3 d Samhita points to the organization 
pf a, few departments of ireaceful government 
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Bralunaii as Hs source. He who injures hini 
■injures his own source. He hecoines worse be- 
cause he has injured one better than himself. 

“It did not progress. It created the 
people, the classes of Devas which in their 
different orders are called Vasus, Rudras, 
Adityas, Visve-Devas, Maruts. 

“It did not progress. It created the 
Sudras as Pushan (the nourisher) , This earth 
verily is Pushan for the earth nourishes all 
this. 

“It was not strong enough. It created 
still further the most excellent Law (Dharma) . 
Law is the Kshatra of the Kshatra, (the Icing 
of kings) therefore there is nothing higher 
than the Law. Thenceforth even a weak 
man rules as though with the help of the Law 
as with the help of a king. Thus the Law is 
what is called the True. And if a man declares 
what is True, they sa3^ he declares the Law; 
and if he declares the Law, he declares what is 
True. Then both are the same,”* 

Strength and progress, be it noted, is, clear- 
ly, the motive of differentiation and we have 
now Dharma, Dut}’’, as distinguished from Yajna 
or voluntar}^ Sacrifice, as the re-integrating prin- 
ciple ; characterized as the Ruler of Humanit}^ 
moving forward to progress and civilization by 

* Brihadaranyaka Upanishad, Adhyaya 1, 4-, 11-14-. 



means of economic specialization of function^' 
The passage ma}^ well be taken as an cx-posi- 
facto statement not onl}^ of the classification 
of societ3'' but also of the coordinating forces 
which came into existence during the long in- 
terval which elapsed between the Sanihitas and 
the Upanishads. 

And, while the earlier passages quo- 
ted from the Sanihitas, speak onl}’^ of the king 
and his people, the Puruslia-Sukla a later Sam- 
hita passage, speaks of four classes, the Brah- 
min, the Kshatri3'a, the V aish3’'a and the Shudrai 
the first three representing respectivel3'’ the 
specialzation of the intellectual, the niilitaiy 
and the plutocratic culture ; and the fourth mark- 
ing the incorporation in the bod3^ politic, of all 
the heterogenous elements of societ3'^, consisting 
of such of the aborigines who had accepted 
the Vedic civilization, and also the progen3^ of 
the intercourse between the Ar3^ans and the 
Non-Ar3^ans, which the establishment of 
peaceful relations naturall3f brought in its 
train. It is possible also to conjecture, 
that our ancient ancestors should have found 
it necessaiy to introduce the principle of 
Dharnia or Dut3'- as a principle of order- 
ed progress, b}’’ wa3’’ of a remed3’’ against 
the chaos consequent upon the much more 
poetic but much less efficient principle of 
voluntary sacrifice, with which like every 
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j)raiicli of the Aryan race we first Be^aii otlf 
■progressive career. . . 

iViid, further, h}' fixing our attention upop 
the expression, “ the King of Kings”, we find 
the true relation between the King and the LaWk 
It is under the protection of the Law that the king 
performs his duties. The king is likewise not 
■above the law but is subject to it. He is not 
•the maker of Law, nor the master of it, but he 
•fulfils the Law, and is to be judged aud con-r 
•trolled b}'’ it. 

■* vAVe have seen so far, that, 

(1) The Vedas mention a king and his 
people ; la}^ down for the king the dut}’’ of 
judging the strong and the weak with equal 
justice, and exhort him, -to do good incessant^, 
aud protect his countiy from ever};- calamit3’', 
They mention taxes, and impl}^ territorial 
Kingship. 

(2) The Mahabharata records a tradition 
which favours the following as the accepted 
Indo-Ar3?an theory of Government. 

(a) The people make laws for themselves.- 

■ ' > 

( b) They want strong executive authorit3'’ 
bo enforce the laws made by them and 'to' pro* 
•vide -such an -authority ’they, -elect ■;a king,; Mir- > 
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; (c) The people hind themselves to pei'form - 

militaiy duties, pa}' taxes, and generally to * 
co-operate with the King, in the maintenance - 
of Law and Order. 

(d) The King agrees on his part to enforce^ 
the Law and bring offenders to jnstice, and’ 
generally to protect the people against wrong-' 
doers, despite the risks and inconveniencies - 
involved in the undertaking. 

(3) Later on, society is differentiated' 
into representatives of intellectual, military and- 
plutocratic culture ; and a large proletariat is - 
organized ; all reintegrated under the supreme 
sovereignty of Dharma, the Law, ‘the King 
of Kings,’ than which nothing can be. 
mightier. 


CHAPTER II. 

The Law and its Sources. 

I. WlIAT IS I^AW ? 

Jurisprudence in the eye of Roman Law 
was the ‘ knowledge of things human and 
divine’ . Pindar describes Law as ‘ the King of 
both mortals and immortals’ . T o Demosthenes 
4he whole world and things divine and what wc' 
call the seasons . appeared to be regulated by[ 
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Law and Order’, Chrysippus - describes tbe 
Common Law as tbe ‘ Right Reason, moving - 
through all things, identical with Zeus the' 
supreme administrator of the Universe’. The' 
view of Hooker must be particularly interesting 
tons. According to him, “Of Law it can be 
no less acknowledged than that her seat^ is 
the bosom of God , her voyce the harmony of • 
the world, all things in heaven and earth doe^ 
her homage ; the very least are feeling her care 
and the greatest are not exempt from her power ; 
both angels and men and creatures of what’ 
condition soever though each in different sort 
and manner yet all with uniform consent,- 
admiring her as the mother of their peace and 
joy.” 

Numerous passages equally eloquent 
on the blessings of Dharma or Law can be 
cited from our literature, sacred and profane. 
But the passage in the Upanishad cited 
above, which identifies the Law or Dharma with 
Truth, will outweigh all appreciations, of Law, 
recorded here or elsewhere. Unyeilding to any 
in its poetry, it inculcates the supreme majesty of 
the Law in an unmistakable manner untouched 
by any qualifications of any kind whatsoever. 
It is as we have seen the ^ King of Kings ’ , 

‘ that by the aid of which even the weak may 
prevail ov$r the strong’. It thus expound^ 
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witli scientific accurac 5 r the true and main 
function of Law, and by implication, of 
the King also; tbe protection of tbe weak 
against tbe strong, of right against might. 
It also describes with scientific accuracy 
the true relation between the King and the 
Law. The King is not the maker of Law. He 
is subject to it, he is to be judged and appraised 
according to it. Law is not the creation of an 
arbitrary will of one or nian37'. It is the same as 
Truth, identical with the supreme Intelligence, 
the “Right Reason, identical with Zeus, 
the supreme administrator of the Universe”. 

vef:. ‘Dliarma is so called’ says, the Mahabharata 
‘ because it holds together’ . ‘ In it every thing 
resides’ . It is the moral law which makes for 
harmony, peace and progress in the midst of 
the strenuous life of struggle and rivalry in 
which every individual and ever^;- section of 
the community is engaged. 

[. Like the English term Law, Dharma 

expresses itself in terms of command. Dharma 
is an Artha whose characteristic is Command 
says Jaimini. The term, Artha is explained 
as “Good” ‘the means to good’ It 
is thus essential that v/hatever is held 
founded in Dharma whether in the abstract 
or in the concrete, must be “Good,” must 
be “a means to Good;” and it follows 
naturally that it is not Dharma if it is 
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not ‘Good’ if it is not a means to good, if it 
involves injury to some one or some tiling. 
For it lias been said that it is for ensuring 
harmlessness to beings that Dhanna has been 
proclaimed. “That is Dhanna,” it is decided, 
“ which is accompanied with the preservation 
of beings,” 

And, our conception of Dhanna like the con- 
ception of the English term Law stands both for 
the abstract idea of order and for the abstract 
idea of rules of conduct. B3'' identifying it 
with the Truth, it is made to stand for every 
thing that is good and noble. It stands not 
only for peace and order but also for progress. 
Dhanna in the abstract knows no limitations 
of states and nationalities. Truth is its single 
support, Peace, Progress and Harmou3’'its sole 
and single aim, and Life at large its great and 
boundless field. “It is in Truth that all this is 
founded ; b3'' T ruth is all upheld . ’ ’ Dharnia then 
knows no policy that is not consistent with 
Truth and the requirements of Truth, and its 
vindication. In the individual it expresses itself 
in terms of right ethical conduct ; in the state 
and in the custodians of state interests it knows 
no other policy or principle of conduct but 
public, universal, good. 

The central idea of this definition 
deserves to be thorough^ grasped. While de- 



'fiiiiiig; it as a word of' comiiiand, it leave$ 
ample room for tlie exercise of our inborn 
•freedom when we are called upon to decide 
whether what is commanded is Artha or not ; 
whether it is a means to good or whether it 
is not. And, in order to afford proper guidance 
to the human mind the law books have furni- 
shed tests and for facilities of decision pro- 
vided lists, binding in vaiyiug degrees, and 
always useful to consult: and which, partl};^ 
by their inherent reason and partlj^ 1337- the 
usage of ages have acquired a peculiar 
hold on the Indian mind. 

“That is Dharma” says Manu “ which is 
followed by men who are good and learned in the 
Vedas, and who a're free from passions of an}* 
kind whatsoever ; and which has been approv- 
ed by our own heart.” This approval of 
the heart leaves a large latitude again for free 
and independent action in cases of doubt and 
difficult5^ ‘The sole object of Dharma is’ ac- 
cording to Vasishtha, ‘the final good of Mani 
that b}’^ following it Man becomes the most 
worthy of praise in this world and after death 
■gains paradise.’ But more of this will follow 
presently. 


II. The Sources of Law. . , , 

The Vedas which b}'' • all author! t}*' is 
110 other . than the ‘Vo3^cer of God’ is';th^ 



Source of Law par excellence ; and also Smritl 
tlie tradition and practice of those who are versed 
in it. This is Gautama’s statement of the sour- 
ces of Law. The statement of Vasistha is more 
precise and informing. “ That is Dharma, 
which is enjoined hy the revealed texts and by 
the tradition of sages ; and on failure of these 
the practice of the KS'ish/as has authority. 
Baudhaj^an also mentions the same sources. 

The term 5 ish/a is defined by Vasi- 
stha and Baudhaj^aiia. According to the 
former he is a Sishta ‘who is free from the 
trammels of desire.’ Baudha3'-ana gives a 
fuller description. “Sishtas, forsooth,” he 
sa3''s “are those, who are free from envy, free 
from pride, content with a store of grain suf- 
ficient for ten da3^s, free from coveteousness, 
hypocric3'', arrogance, greed, perplexity and 
anger” ; and he cites in support an ancient text 
which can be rendered, ‘those are Aish/as who 
having studied the Vedas together with their 
developments know how to draw inferences 
from them ; the living authors of the 5 rutis. 

We can easily understand the point 
of these defintions. The definition of 
Vasishtha, and the long list of attributes of 
Baudhayana both point to the same one truth 
that those whose word and practice are to be 
taken as authont3’- ought to be men instructed 
in literature, sacred and profane, and morally 
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sound ; men be3’ond tlie reacli of want, and 
being endowed with learning and trained in 
tlie irractice of Law, as good as living 
instruments of Revelation. 

6 . Apastamba’s description of tbe sour- 

ces of Law lias a singular bearing. He ‘ pro- 
ceeds to declare tbe acts productive of merit, 
which form part of the customs of dail}^ life, 
as the}^ have been settled b}?- the agreement of 
sages’ : “the agreement of those who know the 
Law.” Such an agreement according to 
him is an authorit3’ of equal grade with 
the Vedas; perhaps higher, for, he men- 
tions it first. The Vedas are there as the ulti- 
mate source of all knowledge, but the customs 
which regulate our dail3’’ life sustain their 
authorit3' 1 d 3’ the agreement of those who 
know the Law ; the convention of men learn- 
ed in the Law, as we should now call it. 
Haradatta the commentator of Apastamba 
includes the Smritis under the categor3' of 
“Convention of the Doctors.” True, but 
we cannot omit to notice the real and 
unmistakable significance of the broad 
definition which makes the convention of 
the Doctors of Law an independent autho- 
rit3'. lu a later passage Apasta.nii)a gives a 
7 . point to his definition in the following elo- 
quent words. “Dhariua and A — dharma do not 
go about and sa3’', “ Here we are”; nor do- 
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Gods, Gandharvas or Maues say to men, lliis 
is virtue; tliis is vice or sin. But that is 
virtue the practice of which the Aryas praise 
that which they blame is sin.” He then pro- 
pounds the following rule. ‘‘One should 
regulate his course of conduct according to the 
conduct which in all couiiti-ics is unaniinousl3^ 
approved bj^ the Aiyans, wlio are pj-opcrl}^ 
educated, who are advanced in age, who arc of 
mibdued sense ; neither given to avarice nor to 
hypocric3^” This is practicall3’’ Apastamba’s 
treatment of the expression ‘ 6 ’is/achara’ of 
Vasislha and Baudha3^ana. But his ex- 
pression Dharmajna Samaya, and his reference 
to the approval b3^ the Ara3ms in all countries 
open the way for wide historical culture and 
deep research on the one hand and for tlie intro- 
duction of deliberative legislation on the 
other. 

This convention of the learned which 
occupies such a high place in the text of 
Apatsamba appears as a supplementary 
source of law in other texts, ‘On failure of 
these’, says a text of Baudha3'ana ‘ an assem- 
bly of ten shall decide disputed points of law.’ 
If the3'' cannot all be masters of all the subjects 
utilizable in the a,scertainment, elucidation 
and exposioii of law, the ten men must be so 
selected as together to supply the entire stock 
of knowledge required for the disposal of the 



point under consideration. Tliis is one pliase 
of representative element in the ancient con- 
stitution of tlie Ar^mn conlnluuit3^ Four of 
these ten must be men who each know-one at 
least of the Vedas; a Mimamsaka, a doctor 
who knows the various Ang-as^ a scholar who 
can recite the Dliarma Aastra or a Law3^er as 
we should now call him ; and lastl3^ three Brah- 
mins belonging to the three different orders. 
The number ten is the minimum number, but 
not regidl3!- fixed . And when ten such men are 
not available five three or even one blameless 
man nia3^ perform the functions of the 
Parshad. But, sa3^s the text “A thousand 
fools will not, cannot, form an authoritative 
assembl3’’ : ” So keen is the auxiet3^ of the 
sage, for keeping the decision on points of 
Law, ceremonial public or private, in the hands 
of the instructed and enlightened members 
of the coinmunhy, that he denies at this point 
any attempt to take shelter under a verdict of 
Brahmins who have no other claim, but that 
of birth, to the office of jurisconsult. Says 
Baudha3^ana, ‘As an elephant made of wood, as 
an antelope made of leather, such is an un- 
learned Brahmin.’ “ That evil which dunces 
perplexed by ignorance and unacquainted 
with the sacred law decide upon, falls increased 
a hundredfold on those who propound it.” 
And, the difficulty of deciding questions of law 
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is Avcll npprccialcd by ''.vlio dis" 

courairc^; a l>cncli of onoonly, however learned 
he mav he. ‘Narrow anddiffiftilt to find is tjic 
path of ].,:iW 5 towaids which nuuiv jfatc-s lead. 
Hence, if (here is a doulii, ii imisl not le- de- 
cided by one man only iiowever learned 
lie may lie.* And la.stly. to ]nil an end 
to all donbt about his meaninic he declares, 
“ I^Ianv thousands f>f Brahmitis cannot f.,rm a 
legal assembly for declaring the meaning of 
Law, if they have mU fulililcd the varied flnlies. 
are not actinainlcd with the \'ed;is, ami snli- 
sisl only hy the name (»f (heir caste.’* Tiic 
deci.sions of the Parislnid conslittited without 
any of the flaws herein mentioned wouhl he, 
the reader will observe, tiie Dh.'irmajna 
Samayn, the convention of the Doctors, of 
Apastaml)a. 

II M.\N'r AND Vajnavai.kva. 

So far we have the \'cda, (he Smriti, 
the Example of the scdflcssman, the Dccrccsof 
Doctors in meeting assembled, as the sources 
of Law. Tliis is where tlic Sntras leave ms. 
We now proceed to rccoial the evidence <d the 
10. metrical .Snirilis. Mann II 6 enumerates the 
sources of law in tlic terims of Gaut.ama’s 
text. He adds morover, ‘the ciislom of holy- 
men’ and ‘the satisfaction of ones own heart.’ 
If the hoL' men arc identical with the of 



tlie first lialf of tlie couplet, the mention of 
their custom as a source of law is redundant. 
It is therefore open to us to suggest that by 
the word was meant ‘holy men,’ irres- 
pective of caste, creed or culture. Holj^ 
men in those da^'s could be found outside 
the world of the Doctors of Vedas, and 
beyond the limits of Brahmin orthodoxy, 

‘ The satisfaction of ones own heart ’ is ordi- 
narily interpreted as giving an option where 
optic n is allowed or implied by the text. iVnd 
that is right. But if we read the text by the 
light of another we would feel disposed to see in 
it a deeper significance. Manu 11,1. thus des- 
cribes the Dharma which the compiler proceeds 
to expound. “ Hear 3 ’-ou, the Dharma, prac- 
tised from da}" to day by those who are learned, 
good, and free from hatred and passion of any 
kind, and accepted by our heart.” Com- 
menting on the last clause of 11,1., Medhatithi 
the learned commentator of Manu observes 
“ The author means to say, I am not talk- 
ing any Dharma but that Dharma which is 
followed by persons so estimable, or to which 
the heart is moved [of its own accord.” 
It no doubt authorizes a free choice where 
option is allowed by the texts themselves, 
but even otherwise it would require aj)- 
proval of the heart as a condition for a 
command being placed in the category of 



Dharma. It tlius gives a rule of tlie approval 
of tlie moral or tlie sestlietic sense. The 
interpretation of the clause which would make 
it a subsidiary source of Dliarma only where 
option is allowed, is hardly warranted by the 
frame of the proposition. It appeals to us 
rather, and therein we follow such an iindoubt- 
ed authority as Medhatithi to be a condition 
of recommendation. To the operation of the 
principle underlying that text may be referred 
such reforms as the substitution of for 
iMacRU in the ceremonial Law; and the 
abolition of such practices as Niyoga 
and such institutions as slavery in the civil 
law of the Hindus. The suppression of the 
Sati in our own time may also be justified on the 
authority of this clause in the text of Manu. 
Mann reiterates the same in his summary of 
the subject of the sources of Dharma in II, 12 ; 
thus putting his final seal upon the essence 
of all good and mertorious acts. No merit can 
be acquired unless the act intended to bring 
it is done with the fullest approval of the heart 
and with the most loving enthusiasm. It is in 
fact an indispensable condtiion of a religious 
act, and wherever not in conflict with aii}^ of 
the other essential requirements of municipal 
law it takes the place of a rule of conscience 
which vindicates the inherent freedom of the 
Aryan mind, 
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The statcinciit of Yajnavalhya is more 
comprehensive. Between the dates of i\Ianu 
and Yajnavalkya most of what is known as 
the standard literature of oiir civilization had 
sprnncc up and Yainavalk 3 -a would include 
all that in his list of the sources of law. The 
trend of Yaj naval k^-a’s expressions would seem 
to justih- the proposition that in his view any- 
thing that is a source of knowledge is a source 
2. of 1 )harnia. He thus mentions the Vedas with 
their limbs and their growth, the Puranas, 
the s^’stenis of philosophy* and the Dharma 
Yastra. As an indication of the conditions 
of the time when the Smriti might have been 
propounded that statement would also imply* 
that all these seats or sources of learning, for- 
merly not differentiated, might have been at that 
time .specialized, so far so, that unless learned 
representatives of all these branches of learn- 
ing were brought together it might have been 
'the belief that no satisfactoiy solution of a 
question of doubt or difiSculty* could be arrived 
at. These fourteen seats or treasuries of 
learning are thus to be studied and investi- 
gated for a proper knowledge of the principles 
and materials of Dharma; thus clearly^ imply*- 
ing that of the written literature while the 
Vedas and the Smritis were enough to satisfy^ 
the authors of the Sutras and even Bhrigu, to 
Yajuavalky^a it appeared expedient to extend 
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llic a])plicatioii of tlie term Veda to all tlie 
standard sacred literature of the country 
existiiii? at the date. He also mentions the 
'' Sadachara' and ‘satisfaction of the heart,’ as 
sources of law, followini^ IVanu in including 
the last. But he also adds a new nicniber — 
“Desire born of righteous resolve.” 

What is I he significance of this further 
addition? j\Ianu-II 3, 4, 5 discuss the place of 
desire in right conduct. But Yajnavalk 3 'a 
givi s it a broader as])cct and includes it among 
the fundamental sources of law, Of course 
it must be ‘‘desire born of righteous resolve,” 
Such a law, would be a law set to one's own 
self by way of self-discipline, for instance) 
with some ultimate object in itself not 
improper. It would also sanction practices 
involving a certain amount of self-indulgence, 
outside the strict limits of Yastraic injunctions ; 
provided the object is good, and the resolve 
righteous, that is. not inconsistent with 
the spirit of the law as propounded In- the 
authorities. It would also meet the require- 
ments of new and unforeseen situations. 
Matters of law, including the proprieh' or 
otherwise of au act, could be decided not 
mereW on authoritj- but on first principles 
also, where authority'- is silent, doubtful or 
obsolete, and, inapplicable to the environment 
of the day. 
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\Vc have seen the gradual evolution 
of the doctrine; — from Ihc Vedas and the 
Memory of the learned, (the Smritis) to their 
conduct and their opinion settled b3’ agreement, 
each supplementing the Veda to satisf}' the 
requirements of a growing civilization. j\Ianu 
finds a place for conscience and adds also the 
example or custom of the good men of the coun- 
tiy whether within or without the pale of Vedic 
orlhrdox}-. Yajnavally'a iccomniending con- 
sultation with all the standard serious litera- 
ture of the countiy for a proper determination 
of cpiestions of law, goes a step further and 
by including, ‘desire born of righteous resolve’ 
liberalizes and humanizes the whole con- 
ception of Dharnia. It is a complete stoiy of 
the march of the Law governing human conduct 
from the irrevocable authorit}* of the Reve- 
lation to the same as illustrated and supple- 
mented ly the example of the good and great; 
illustrated and supplemented, further, ly the 
agreement of doctors of law, the approval , 
of the conscience and finall3', ly disciplined 
self-i'ule. 

It need hardl3^ be added that in appl3?’- 
ing these dicta to the subject of or 

constitutional law, we are expected to consult 
the example of good kings and good ministers 
whether within or without the pale of Brah- 
min orthodox3q the ultimate criterion being 
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Siii^plied by the ‘ Good of the People ’ as we 
shall see later, just as the ultimate good of 
one’s self is the criterion in case of the 
conduct of the individual. Universal histoiy 
and biograirii^i' and the standard literature of 
every respectable nation would be expected to 
be consulted in situations new and unforeseen. 
And, geuerall3'’, our conception of Dhannafar 
from being confined within the four corners 
of a certain book or seiies of books, is broad 
enough to include all science, and all literature 
and every thing that is good, great and abiding, 
ill the conduct, customs and conventions of 
men and women in various stations of life. 
Dharma is a complex entity, too subtle to be 
closcl}^ defined and yet patent enough to be 
seen eveiy where. Thoughtful minds, well 
informed, dispassionate and di.sinterested, 
can alwa^'S detect what is Dharma and 
what is not, in a given situation, and can alwa 37 S 
be relied upon particularl3'- when in Parshad 
assembled, discussing and pronouncing upon 
legal problems of state, rvitli due solemnit3u 

1 

These are the sources of Dharma. It | 
expresses itself in terms of command. Dharma I 
thus ascertained man has to practise, and the"' 
king is instituted to judge betvreen the strong 
and the weak when Dharma has been violated . 
and, as we shall see later, when the violation 
has been comiilained of. To Dharma thus as- i 
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ccrtained lliG kins^ is as nuicli subject as the 
uieaucst individual ou earth ; and b\^ Dhai'iua 
thus ascertained is (he kiu" to be pjuided and 
controlled : to be judged and appraised. 

in Diiauma and SiccoLAK Law. 

Dhaniia, it may be noted, here, is not 
identical with secular law but in Indo-Ai-^-au 
phraseology it includes the latter and the 
sources of such law arc the same as the 
sources of the larger entity Dharma. Dharma, 
in the concrete, is a body of rules of conduct, 
with spiritual degradation as the sanction. 
But there are certain rules to which the 
socict}' demands unflinching compliance, 
with a penalt\g in case of infringement, 
to be inflicted here, on the ph3'sical and 
material plane. Of the infringement of such 
rules the king is a judge and also, as we shall 
see later, varioirs other bodies to whom the 
safe keeping of the rules is either naturally or 
deliberate!}" entrusted. Such rules form the 
body which goes by the name of Law, deriving 
their authority from any of the sources mention- 
ed, custom and convention included, carrying 
wdth them their appropriate sanctions to be 
enforced by tribunals mainly internal in re- 
lation to the individual hauled up for contempt. 
The king steps in when the entire community 
is affected as in the case of criminal conduct or 



28 


wlien vital interests of individuals are violated 
as in tlie case of civil law, and, in some cases, 
only when the internal tribunals fail to enforce 
compliance. 

In the canons of Dharma ^astras or 
rather the Dharma .Sastra, for, the unity of the 
various Law-codes is an inviolable assumption 
of Hindu Law — we find an ample theory 
and a detailed statement of the duties of the 
king and the organization of government. 
These it is our present purpose to study. 
The intricacies of the Dharma .Sastra are 
assumed to have been inspired b}? Manu, 
either an actual king of the Aryans, at a 
remote period ; or an Idea or Ideal of kingship. 
As a matter of science, however, it may be • 
taken, that it is a record, of ideas and ideals, 
observed facts and ex-post-facto satements, 
expounding a large body of social Law as it 
coursed along in its evolution, through cen- 
turies, during which the Kxyxa. Societ}^ of 
the East, settled down in peaceful life in 
the happ3Hands of Ar3'-a-varta. It concentrates 
the thought and experience of ages and is 
endowed with the halo of high authorit3'- 
due to its solid, and sometimes, naked 
truth. When it embodies a statement that 
‘ God created so and so’ it records the sincere 
belief of the observer, seeing as, distinguished 
historians see now, the hand of Providence, in • 
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all great movements and remarkable develop- 
ments in tbe life story of states, countries 
and communities. Wlienit enjoins tkat tbe 
King or tbe Brahmin shall do so and so, or be 
so and so, it reflects tbe opinion or expectation 
of some recognized leader of. thought, or the 
common sense of the community concerned. 
And, when the various codes prescribe rules of 
conduct, minute in detail , and dictatorial in tone, 
thej’ do so in conformit3? with the true state of 
opinion of what is good for the individual or 
class addressed and for no ulterior purpose. 
Bar be it from me to saj?- that the Dharma 
5astra represents an absolutelj^ unassailable 
theor3’-, and a perfect code of rules of life: 
but I desire to record and impress upon the 

reader, an bumble protest against the inter- 
pretation of the Dharma 6'astra which explains 
its canons as a set of selfish injunctions 
ordained b3^ the Avil3^ Brahmin in his own 
interests, and utterl3^ oppressive and crushing 
to the rest of the communit3\ 

With this preface, I proceed to draw a 
statement of the constitutional theoiy as re- 
flected in the directions on the subject 
embodied in the Law books of the Ar3>-an 
commnnit3' of India, more than two thousand 
years old, 
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CHAPTER III. 

Kingship. 

I. The King: His Mission and Qualifications. 

The king is supposed normally to belong 
to the second of the four divisions of Ar 3 ^an 
Society, consecrated by the Purushasukta, 
but the rules laid down for the qualifica- 
tions of the king and for the guidance of 
his conduct, would apply to everyone annointed 
to the position. And we shall observe as 
we go on that from the first we have looked 
upon the king not as the repository of prero-1, 
gative but as the servant of societ}?- with duties, { 
onerous exacting, and unpleasant. 

Thus, Vasishtha XIX,1,2,5, characterises 
thelife of the king as onelongsacrificial session 
involving abandonment of fear and pity. 
His special function is to keep to their respec- 
tive duties the four Vanias, having due regard 
to the true spirit of local Jribal and family 
laws. The mission of the king is the 
protection of created beings and if he keeps to 
it he obtains the purpose of his life. 
Baudhayana, IX, 2, 3, explains the same 
thing by means of another formula. ‘The 
Brahma,’ he says, which by the b 3 ’'e is 
our name for the Eternal Source of Existence 
and Progress, placed its Majiesiy in the Brah- 
piins, coupled with the duties and privileges 
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of studying and teacliing, sacrificing for tliem- 
selves and for otliers ; and liberality and acce- 
pting gifts : in order that the learning of tlie 
Vedas may be preserved and protected. In the 
Ksbatri3m the Brahma placed Sirength 
together v-ith the duties of studjdng sacrifi- 
cing and liberalit3^, the use of weapons, for the 
protection of the life and treasure of created 
beings, and for the growth of good 
government. 

Both these canons clearly point to the 
directions in which to look out for the duties 
of the king, although the3'’ are couched 
iu poetical and theological language. But 
Gautama XI 1...6 has a set of direct and 
secular looking rules. He lays down.- — 

“ The King is the Lord of all except the 
Brahmins. (We shall notice this exception 
presentl3^) He shall do the good^ He shall 
say the good. He shall be full3' instructed 
in the Vedas, and in the Science of dialectic. 
He shall be pure and self-controlled. He 
shall have men of merit to help him and shall 
alwa3'-s remain provided with the resources of 
good governmeut. He shall treat his subjects 
with justice and equalitr* and aiwa3's do wkar 
is conducive to their interests.'' 

The statement of Gautama locks 
like an epitome of a chapter on the surf^-- — 
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some modern treatise on politics. 'Tlie Icing 
is to liave a large share of education. Tlie 
achievement of good is the goal of his execu- 
tive and judicial functions. He is enjoined 
to select his ministers, from men of merit, 
and to take care that he is full}?- equipped with 
the resources of good and efficient government. 
What is particularly remarkable is that he is 
to maintain equalit}?- and impartislit}?- in his 
relations with his subjects and is directed to 
look upon conduciveness to their interests 
as his sole concern. 

The texts of Mauu and Yajuavalk}^ on 
the subject are more or less amplifications 
of these and similar sntras. But in both these 
codes, there is mentioned a subject for the 
king’s instruction, which deserves to be speci- 
fically noticed, Man VII-43, after direct- 
ing, that the king shall learn, from those 
learned in the Vedas, the threefold (sacred) 
Science, the primeval science of Government, 
the science cf dialectic and the knowledge of 
the Supreme Soul, adds, “ he shall learn, 
from the people the theory of the various 
trades and professions.” 

Yajnavalkya 1,13,311 also mentions the 
same, and goes so far as to assign to the last 
of Mann’s list a place before the Vedas. The 
word used in the original for trades and pro- 
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fessioiis,is Farfa^a.nd Vijuanesliavar explains 
it to mean, “Tlie science of tlie Production 
and Preservation of wealth.” 

We therefore have it, that the king is en- 
joined to he instructed in the learning of the 
Brahinuis, is to he instructed as a matter of 
coui'se in the science and art helonging to 
his profession, and also in the sciences 
of Bcononiics, Industries and Commerce. 
This last points to a state of growth involving 
difficulties and complexities in the body social 
of which the king was the protector. 

The primary duty of the king is as we 
have seen to keep the various classes of his 
people to their proper duties ; and since the 
king is enjoined to do the good and say the 
good, and work alwa3^s in the interests of the 
commuuit}^, his duties are necessarily subject 
to that great consideration, and he will alwa3’-s 
have a large latitude in the performence of his 
duties in the direction. The Dharma 6‘as- 
tra therefore has in this matter a decidedly 
political aspect, and although formally this 
involves interference in the smallest details of 
the movements of an individual, it is interest- 
ing to see that the interference is minimized 
and circumscribed b3'- adopting the device of 
creating a strong Opinioii in favour of good 
Social conduct, and a S3^stem of pj'ivaie 
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government altogetlier unique in the history 
of the world. 

n. Tee Rule of Opinion. 

We have seen that the du}' of teaching 
devolved upon the Brahmin. An elaborate^ 
body of Rules of conduct or Achara was! 
formulated at the principal schools of learningl 

i; 

and included in their curricula; and eveiy 
Ar3>'an was required to attend the school for 
a certain period, from a certain age up- 
wards to 3^ears of maturity. These rules of| 
Achara are classed as mandatory and re-|' 
commendatory ; and formed the basis of public j 
opinion and judgement upon the conduct of jl 
individuals. The niles could change classes 
in obedience to reasoned opinion for the time 
being. 

Another source of Opinion is the Pra3'-as- 
chitta section of the Dharma 5astra. Achara is 
positive domestic law, so to sa3'-, and the 
Pra3’'aschitta or penance formed its sanction. 

•; Deviations from the ‘Rules of conduct’ 

; were called sins ; and the3'^ were graded into 
five classes, the most serious involving a 
‘ fall the others contamination in var3dng 
degrees. The expiations were ‘to follow the 
tide of reasoned public opinion and were 
to be performed without the knowledge or 
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interveutiou of tlie king. Some sins also 
changed classes. 

<• 

In general life, the intervention of the 
king was minimised with the aid of these 
devices and the operation of the king’s rule 
was confined to those matters which were in- 
cluded under the term V3^avahara or Rules of 
Justice ; including the Criminal Law, and the 
laws of propert3^ and its devolution the laws 
of contract, and the like, which, then, as now, 
formed the subject matter of judicial trials. 

It may he stated roughL^ and in a general 
wa3’’ that all anti-social conduct which involved 
injuiy to person or porpert3’’ was necessarily 
amenable to the jurisdiction of the king: 
all private mis-conduct involving only loss 
of personal merit, or claim to personal honour 
and social position, were matters of opinion 
over which some of the various private or- 
ganizations had juri diction, with excommuni- 
cation, Prayaschitta and the like for sanction. 

In some cases the juridiction overlapped ; and 
under certain circumstances might change 
places. 

Living under these two juridictions, the 
Aryan in India had practically the whole of 
his life under an effective discipline which 
though injurious when exaggerated has on 
the whole had an influence for good and wa§ 
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not, at least for tliose earl3’^ times, in'atioiial. 

The Brahmin being the teacher, and edu- 
cator was thus the chief custodian of opinion 
also, and since Opinion and Law have been 
the two chief instruments of government in 
ever}^ countr}*, and at all times, the Brahmin 
is characterized as di\'iding with the king the 
responsibilit}* of Government, and to that 
view of the function of the Brahmin is to be 
traced the special privileges that he has been 
endowed with. 


Ill, The Brahmin. 

We have seen that the Brahmin had 
thrown upon him the responsibilit}’ of creat- 
ing and propagating Opinion, which of course 
included forming true Opinion also. He was 
therefore to studj^ the entire bod}' of literature 
or as in later times, specialized branches 
thereof and and was to instruct disciples. He 
6 . was the .great, and onl}' educating agenc}' of 
the countr}'. Teaching meant stud3dng and 
teaching cfficicntl}' meant ceaseless and 
singlcminded devotion to learning. The Brah- 
min had also thrown upon him the dut}' of 
mastering the sciences appertenanl to the 
various means of subsistence, of which Mann 
' spccificall}’ mentions the following; ‘learning) 
mechanical .arts, work for wages, rearing cattle, 
trafBc, agriculture.’ The Brahniiti hasto know 
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tlae true principles of all of tliem and is enjoined 
S. not to practice anj'’ of them for profit, excexDt 
under necessity, when some of the professions 
were thrown o^Den to him. But even then he 
was to have no more than necessaiy and 
was to revert to his true imofession as soon 
as the necessitx^ was a.t an end. 

In the interests of Science and Societx^ 
then the Brahmin was to remain the Bonds- 
man of letters and in comi^ensation for the 
disabilities which were thus imx^osed he was 
made the special object of x)ublic favour, and 
a S3’Stem of valuable iDrevileges was organized 
to keexD him lo5^al to his post. He was 
told that his ver}^ birth from Brahmin parents 
carried with it the obligation of learning, 
as much of the literature of his country 
as his capacit3>' X)i'emitted, b3^ heart, and 
he was also told that the best thing for 
him to do was so to conduct himself that he 
may be able to live happily upon the scanty 
income consisting of the gifts of the religious 
and the charitable among the peox^le about 
him. Contentment was for him a great virtue, 
and he was to be a model of devotion to 
learning and piet3^ Having told this, he was 
told what xn'evileges social and political were 
reserved for him if he kept to his post and his 
duty ; and it was made clear to him that the 
privileges would be withdrawn if he did not 
satisfy the requirements of his position. 
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9. ‘A King and a Bralimin, extensively 

read’ says Gautama in VI 3. liave taken 
upon themselves the ordinance of maintain- 
ing the moral order. For on them depends 
the life of the fourfolod liumanit}'', of intel- 
lectually)' concious beings, and those who 
walk, and those which fly)’ and those which 
crep. The term (extensively read) , Bahusritia 
had acquired a technical significance. Gau- 
tama VIII'4 et seq thus expounds its meaning. 

“He is A’ahusruta, who is versed in the 
affairs of the world, and knows also the Vedas 
and the Vedangas, who is proficient in dis- 
putation and is well informed in tradition 
and history ; who is, moreover, always in 
search of these, and has that as his means of 
livelihood; and further, who is sanctified by 
the forty^ sacraments, and who is devoted to 
the three and six activities of his life and 
who is w^ell versed in that body of literature 
called the Sainay^achara (convention of the 
learned having the force of Law''.) 

Such a Brahmin shares with the 
King the responsibility of upholding the 
moral order of the Kingdom as Haradatta, 
Gautamas’ commentator, puts it ; and such a 
Brahmin is an exception according to Gautama 
to the King’s rule: a Brahmin who heaving 
received the highest culture available for the 
times, comes in competition with no wage- 
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earner for tlicnicansof liislivclihoocl, and ^vho, 
niorcovcr, is b}- the hypothesis so closel}' oc- 
enpied with his studies and his problems that 
he has hardh’ the time to think of wron.q;- 
doing. The King can do no wrong sa3\s the 
English maxim: certainly; but also the Bra- 
hmin who is Bahn 5 ’ntraj probabl}- in a much 
sounder sense. But again, to clear the Law 
of ail}- partialit3' for the Brahmin, however 
cultured, Vijnaneshvar in his AJitakshara ex- 
10 . plains the text in question as being 

onl3' words of admiration and definitely la3's 
down that the Brahmins arc not to be con- 
sidered as bc3'ond the pale of the King’s 
jurisdiction. 

VIII Tin-: PuRoniTA. 

Yasisiha, as we have seen above, has 
characterised the life of the King as one 
long sacrificial session meaning thereunder 
to invest the office of the king with religious 
and spiritual dcgnit3', at the same time 
IL to absolve the king from the performance 
of the dail3' sacrifices which at one time form- 
ed the distinguishing feature of Ara3'an life, 
and to authorize him to appoint a deput3f 
for the purpose. For, as the text jn'oceeds, ‘A 
realm where a Brahmin is appointed domes- 
tie priest prospers, since it would give more 
time to the king to attend to his secular 
duties. Baudhayana marks out an extended 
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function for the Purohita making him foremost 
in all transactions. In Gautama we find the 
same idea in an amplified form. ' ' 

‘^Hc (the king) shall protect the Var- 
nas and orders in accordance with justice 
and shall lead hack to their duties those who 
have strayed away from them. For it is said, 
‘ He shall enjoy his sixth share as long as he 
himself keeps to his dut^'k He shall place a 
Brahmin at the front, a Brahmin who is 
learned, of noble descent, eloquent, handsome 
and of suitable age, and good character; 
who is of a disposition that respects justice, 
and who is austere ; (accustomed to self-con- 
trol and self-denial) with his assistance shall 
the king perform his duties, since it is 
well known that Kshatra, government, urged 
forward by the Brahmin, advances, and is 
saved from trouble”. 

The question of the place of the Pu- 
rohita ill the ininistiy Avill be dealt ,with 
in the next chapter. A Brahmin so far 
is no doubt in high power at the court, 
but an austere sturdy man of high culture 
piety and character, neither too 3^oung nor 
too old, learned, just^ eloquent, handsome, 
well born : such a Brahmin would be a desir- 
able adviser for any monarch, whatever the 
latter’s creed or nationality. We have now 
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got enougli to convince us tliat wlierever tlie 
canons of tlie Dliarma^astra mention a Brali- 
min for a place of power and distinction care 
is alwa3’S taken to add and emphasise the 
.moral and intellectual attaintments that do 
reall^^ entitle him to occup^^ the place and 
enjoy the distinction. And they mention the 
Brahmins because the writers were persuaded 
that goverument assisted and urged forward 
the power of dispassionate character auste- 
rit}^, and learning, advances and is saved from 
trouble; or to put it in another form, divorced 
from dispassionate character austerit}'-, and 
learning Government fails in its mission and 
is landed into trouble. It may be also add- 
ed that the maxim cited b^^ Gautama is 
entirel}^ in the abstract and claims universal 
application. It is, when assisted, b3' Brah- 
man learning ( not the Brahmin. ) that 
Kshatra ^ Government, (not Kshastm-a) 
makes for progress. Moreover, the Brahmin 
was the custodian of a complex c:r-ilization 
and charged as he was with the responsibilitjr 
of maintaining it in full vigour ana carrv'ing :: 
on to perfection, there is r irking strancr 
in Gautama insisting urrn a subsrrrk— 
association of the highesr renresentark'-^ ' ~ 
Brahmin culture in the rrnrrnistrakr' - 
country. 



CHAPTER f IV. 

■' The Admixistrative-Organizatiok. 

t 

1 . The Ministry. 

The Brahmin was the custodian of a com- ' 
plex civilization. The entire character of that 
civilization is wholly and trulj'- summed up 
in one word ‘Dharma’. '^he primary function 
of the king was to keep his people at their 
Dharnia, to protect the life and propert3' 
of people, and to employ superior learning 
and high moral attainments for the benefit 
of his subjects. He is asked as a general 
rule to put an austere sturdy Brahmin of 
learning and character at the head of affairs, 
spiritual as well as temporal. 

Vishnu further recommends that the 
Purohita shall be well versed not onl3^ in 
Vedas but in History Dharma^astra and 
Economics; and recommends similar high 
moral and intellectual qualifications for his 
ministers. And Manu, -reiterating these quali- 
fications adds knowledge of the 5 astra, cour- 
age, and use and practice of arms, to the 
list and insists upon having them well tried 
before giving tneni positions of confidence. 
Here is a sound and sagacious rule. Heredity 
learning character and all other qualifications 
however ample, will raise iiresumptions, 
and strong presumptions no doubt, in 



favour of a candidate ; but for a seat in the 
ministry it is liazardons merely to depend 
upon presumptions however strong and well 
founded, and a fair trial in places of minor 
importance is tightly insisted upon as a 
matter of necessary precaution, 

Mann’s ministry consists of seven or 
eight according to the requirements ; but it 
would appear that the number would be one 
or the other according as the Purohita is 
included in the ministry or is kept out of it. 
At some xieriod the tendency appears to be to 
confine the Purohita to spiritual duties onl3^ 
Yajnavalkya mentions the Purohita separate- 
ly but advises the king to first discuss matters 
of state with the ministers and then with the 
Purohita, constituting the Purohita a sort of 
confidential adviser to the King, a keeper 
as it were of the king’s conscience. This 
adds a peculiar dignit3'^ to the office of the 
Purohita, and throws upon him an open and 
onerous responsibility. Vishnu and Yaj- 
navalk3m therefore.' rightly insist upon having 
a Purohita as well qualified as the best of the 
secular ministers. It is a warning to the king 
not to entrust his political conscience to an 
ignoramus in Politics, 

Manu’s commentators explain the various 
attributes in a manner which throws some 
light upon the kind of conduct expected from 
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tlie ministers, and tlie reasons "wliy tliesc 
qualification were demanded. 

The expression is rendered ‘ those 
w^hose ancestors have been royal servants’ ; and 
is explained by Medhatithi as implying heredi- 
tary acquirements, an ample following of rela- 
tions and dependents, and an open fortune; 
men who have substantial stakes in the countiy 
in men and mone3'’, in family name and per- 
sonal honour. rendered, ‘versed in 

Science’ is explained as knowing the science 
of politics of course, but particularl3^ the law 
of master and servant as applicable to the re- 
lation between Crown and Ministers and im- 
plying such virtues as, wisdom, firmness capa- 
city for holding secrets, tactfulness, eloquence, 
strength, quickness of perception, energ3'' 
and personal magnetism ; endurance, purit3', 
liberalit3'', popularit3^ and abstention from 
making enemies. The explanation is too 
comprehensive and perhaps made to 
imply too much; but it gives us Medhatithi ’s 
idea as to the qualifications of the Minister. 
^ of course means, brave and heroic, 
capable of sacrifing life health home or pro- 
perty if called upon to do so in the interests 
of the king (it ought to be the state) . 
rendered ‘skilled in the use of weapons,’ is 
explained to imply, along tvith this, ex- 
perienced in men and affairs, at the lower mugs 
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of the ladder of public service. render- 

■ ed ‘ well born’ , iinpl 3 -in;^ according to Medatithi 
an assurance against inalfeasanie of anj* kind 

■ whatever under the restraint of the fair name 
of the famil}-. 3^^n%cn?l^is rendered ‘well tried’ ; 
and kledhatithi explains the expression as 
involving the idea of tests not in one but 
in of all tbe temptations, that upset the 
balance and draw men into improprieties and 
sinfulness. Medhatithi’s explanations de- 
mand a highlj’ artificial and in certain respects 
perhaps an impracticable jnethod of sele- 
ction, but the}' .show the high conception 
of the responsibilit}’ of selecting ministers, 
who are alwa 3 's real the virtual}’- rulers of 
men, whether the form of government be 
monarchical, aristocratic or democratic. 

6. These are klanu’s ministers, hlanii has 

a list of questions which the king is asked to 
consider with these ministers, or what we 
.shouldnowcall ministerial questions. The}’ are, 
questions of peace and war; of army, treasury, 
and internal administration of the towns, and 
the kingdom in general ; questions again of 
agriculture industry and commerce, of the 
means, that is of the production of wealth ; the 
defences of the country ; and questions of res- 
toring peace and order in tracts newly con- 
quered. And he lays down the procedure also. 

First ascertain the opinion ot'“’'ach sepa. 
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ratel3’' and then in council:” and ‘do what is 
best for j^ou,’ The last clause makes the 
ministers a consultative bod3!' merely, the 
final responsibilit3^ resting on the king. 

7. ' But that is not all. Manu wants the 

king to hold confidential consultations with a 
distinguished, honourable and learned (non- 
official) Brahmin in all matters of supreme 
importance ; to repose full confidence in such 
a councillor, and settle the precise range and 
character of measures in consultation with 
him and then proceed to promulgate them. 

And further, 1)3’ wa3’’ of distribution of 

' office ]\Ianu promulgates the rule ziz that the 

arm3’ shall be directed b3^ the commander-in- 
chief ; the treasur3’^ and general Admistration 
including justice shall be attended to b3^ the 
king himself, and questions of peace and war 
shall be in hands of the Foreign Minister, 

This finishes the ministr3^ Manu 
wants the king to appoint other ministers, 
pure, wise, cf settled habits, and well tried, 
and well able 4:o collect mone3'. These are 
his Collectors of Revenue, But it ma3>' be 
mentioned that these are of equal impor- 
tance with the members of the ministry*. 
Medhatithi explains this canon as an exce- 
ption to the limit of number (seven or eight) 
laid down above and Kulluka and N^n- 
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dana, distinguish these from the first by 
calling the first deliberatrve, and the latter 
executive ministers. These then are not 
mere collectors but ministers of rank charged 
with executive duties pertaining to Revenue 
and Finance. And for all branches of State 
business Mann (VII 81) recommends the 
appointment of Heads to supervise in detail 
the acts of King’s officers. 

When exhausted the King is permitted to 
appoint his Chief Minister to preside over his 
Council as his own substitute. (Mann. vii. 141) , 
II. Peacv. and Order. 

8. Police stations are required for every 

two, three, five, and hundred villages : and 
these must be suitably officered. Moreover, 
every village must have a subordinate MagtS’- 
trate ; superior Magistrates must be placed 
in charge of groups of t * 11 , twent 3 '^, a hundred 
and a thousand villages. The Magi.strate 
of the thousand village.s had plenar}'^ powers 
and was subordinate onl^' to the central 
authority at the head-quarter.s. 

The following administrative procedure 
■ is laid down by Vishnu Smriti. 

If there is disorder in the village, let the 
lord of that village (the magistrate) suppress 
the evil and give redress to those who have 
been wronged.- If he is unable to do so let him 
report it to the lord of ten villages ;if the latter, 



too is unable let him report it to the lord 
hundred villages ; if he too is unable let ! 
announce it to the lord of the whole dist: 
The lord of the whole district must eradii 
the evil to the best of his power. M 
gives the local heads authority only to rep 
but does not expressly give them powei 
deal with the evil. Medhatithi, Manu’s c 
commentator however, reads this in the te; 
and explains it accordingly. 

Manu’s text contains a word wl 
is variously interpreted. One comment 
explains, it as meaning ‘with prescverer 
Another commentator explains it by ‘wltl 
undue haste’ ; ‘ after having seen the trut 
it.’ The latter is obviously the more ap] 
priate interpretation and enjoins the rul 
caution and adoption of a judicious procec 
to sift the truth. 

9. At the head-quarters Manu (VIII 1 
maintains a special minister and a sepa 
department for districit work and requires ] 
ticularly that this minister should be i 
meaning, ‘loving’ or as we should now 
(S3unpathetic.’ 

10. For each town Manu requires a ‘ Gov( 
nor or Superintendent over all afairs, elev£ 
in rank, with large powers resembliu] 
planet among stars. 

This completes the organization of 
administration of the interior: aheirarchi' v 


lords of one, ten, hvent3', linndred and a thou- 
sand villages', a governor of rank and dignity 
for eveiy town, and a special separate minister, 
able and syinpatlietic at the head-quarters. 
If appears also that ihe governor of the 
town has the dut3' of general control 
over the district of which the town may 
be the capital. This makes it rather doubt- 
ful whether the cit3^ is organized as a separate 
unit of administration or the governor is 
the governor cf the province, of which 
the cit3' is the liead-quarter. At an3)' rate he 
takes rank below the minister at the head- 
quarters, and is probabl3^ identical with the 
lord of a thousand villages, or enjoys a 
superintending jurisdiction as a link between 
the minister at tlie head-quarters and the 
district administration. 


Vishnu further contemplates the ap- 
pointment of an able officer for the working 
of the country’s mines, for the levying of taxes, 

an officer to collect*the toles at the ferries and 

! 

an officer in charge of elephants and forests. 
And, he adds a general eauou, which 
la3^s down that the king shall appoint pious 
persons for irerforming acts of piet3'-, men of 
skill for financial business, brave men for 
fighting, stern men for acts of vigour, and 
eunuchs as guardians of ladies. 
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A word about tbe relations between tlie 
Icing and bis services. Adequate salaries 
for tbeir support, and strict injunctions 
against accepting illegal gratification, this is 
tbe main feature. Confiscation of all property 
and deportation out of tbe king’s territories, 
this is tbe penalty for dishonest servants of 
tbe king. yajnavalk3''a mentions honour to 
tbe good, and degradation to tbe opposite. 
There is no evidence of any honorific titles but 
grants of substantial revenues and promotions 
in rank and dignit}^ are not unknown. Yajana- 
yalkya particular!}’’ mentions tbe Kayasbas, 
writers and accountants, from whom tbe king 
is asked to protect bis subjects, ‘for they are 
favourites of tbe king clever and indispen- 
sable’. . , 

We have no room to summarize tbe can- 
ons relating to tbe diplomatic, foreign and 
military organization. It ma}’’ be stated 
however in general that Mann’s arrangements 
contemplate a high state of civilization and 
complexity of political and deplomatic rela- 
tions, and aim at efficienc}’ b}’ a centralized 
system of administration and scrupulous care 
in tbe selection of tbe personel. 
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CHAPTER V. 

THE Public Exchequer. 

I. Thk King’s Purse. 

Ref: 1. ‘‘Let die king protect liis subjects re- 
ceiving as bis paj’’ one sixth part” (of the 
income or spiritual merit, as the case may 
be) so sa3^s Baudha3mn. Vasistha and 
2. Vishnu endorse. But Gautama has a com- 
plex rule. His canon is, “The cultivator 
shall pa3^ to the king a tax amounting to one 
tenth, eighth or one sixth” and Manu express- 
accepts, the rule of Gautama, substituting a 
‘twelfth,’ for Gautama’s tenth (of the crops). 
The commentators explain that the limits 
are to be governed b3^ the superiorit3? or inferio- 
rit3’’ of the soil, and the amount of cost and 
trouble required in raising the crops. 

3_ But the sixth, eighth, or twelfth of what? 

of the gross produce or of the profits? The 
question is answered invariably in favour of 
the cultivator. “The Kings’ income is to be 
drawn from the surplus/’ is Gautama’s canon 
on the point. Of the commentator’s we quote 
here Nandan’s statement as being the most 
explicit. “Ever3^ where, the division is to be 
of what remains after the cost is deducted. ’ ’ 
This is the cultivator’s contribution to 
the king’s purse. From those who live upon 
cattle, the rule is that their contribution shall 
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amount to one fiftieth of their increase over 
the stock or a 2% on the income. 

Next comes the Banker, whose stock in 
trade is his ‘gold’. He also contributes the 
fiftieth of the increase over his stock or as we 
shoiild now say 2% on the income. 

Now come articles of merchandise. Here 
there are notable differences. Gautama has 
first a general rule, of one twentieth, and as 
exceptions, mentions, roots, fruits, flowers, 
medicinal herbs, honey, meat, grass and fire- 
wood, on which he would charge onl}^ a sixti- 
eth: that is 5% generall}^ and about 1. 6% on 
the articles covered by the exception. Vish- 
nu adding a few more articles however 
allows -^th and Mann endorses it. 

The discrepancies would have been diffi- 
cult to account for but for the following rule 
of Manu in VII 127 which runs as follows — 

“Having well considered the rates of pur- 
chase and sale, the length of the road and the 
expenses of food and condiments, and the 
charges for securing the goods, let the king 
make the traders pa}'^ duty”. 

Manu’s rule thus clearlj?' contemplates 
^th of the profits, and in order that there nia 3 '’ 
be no difficulty or ambguit 3 '- about it, enumera- 
tes what items should be included in the cost- 


• S. 1?. 16 Manu 237, 
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price of tlie articles ; wliicli b 3 ^ tlie b 3 ^e makes 
up a fairl 3 ^ exliaiistive list. The 5% and % 
of Gautama would mean possibl 3 ^ ad valorem. 
The above rule of Maiiu can also be interpreted 
as giving a discretion and la 3 dng down the 
manner in which to exercise it. To this 
aspect of it we revert later. 

5. Vishnu includes cloth in the 2% rule. 
It would seem that about his time or in 
places where Vishnu’s institutes governed, 
the manufacture of cloth might have exceeded 
the requirements of home consumption. 

6. Vasistha exempts the profits from rivers 
dr 3 ’’ grass, forests, places of combustion and 
mountains from au 3 ^ taxes but adds that some- 
thing nia 3 ' be levied from those who derive 
their sustenance from iheni. The practice 
probabl 3 ’’ was not uniform. 

7 . Vishnu has a rule with respect to articles 
of merchandise which are liable to be exported 
to foreign countries. Vishnu II 29 and 30 
run as follows — 

Let him take a tenth part of (the price 
of) marketable commodities (sold) in his own 
country. Let him take a*tewentieth part of (the 
price of) goods (sold) in another country. 

This can be interpreted as authorizing a 
general Excise and Import dut 3 ’’ of 10% ad~ 
valormn and an Export duty of 5 %. This 
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indicates a complex economic condition ; and it 
is not difficult to sa}'' Avlietlier tlie tax is merel}'' 
for tbe purposes of revenue or protective. A 
10% excise is too lieary unless meant to 
counteract a 10 % Import wliicli can 011I3’ be 
for pui poses of revenue for were it protective 
it would defeat its own purpose with tbe 
Excise its side. It must tberefore only be 
for revenue purposes, and arsfues a bigbl}^ 
complex and expensi\ e condition of tbe re- 
quirments of tbe Exchequer . A 5 % Export 
also would point in tbe same direction. We 
liav^e seen that tbe inclusion of cloth in 
Vishnu’s list marks an advance in tbe manu- 
facturing iudustr}’. We have no means of 
‘iudging whether tbe 5 % Export was on raw 
material or finished product. Probablities 
are it must be on both. 

8. On articles imported from over sea tbe king 
bad tbe right to claim b}" wa^’' of ro3^alt3' one 
‘choice’ article, and a tax of 10% ad-valorem. 
This would refer to articles of a superior class. 
For inferior commodities tbe rules give a dis- 
cretion and requests tbe king to refrain from 
oppression. 

9 . Vasistba generall3’- accepts tbe rule of ^tb 
and gives a wide discretion as noted above 
for articles of merchandise. Apastamba is 
■satisfied with a general authorizing clause. 
‘'The king shall lev3’’ taxes in accordance vdtb 




56 

to tlie king except wlien found by a Brakinin 
true to his profession, in rvhich case the 
latter takes the whole. Vishnu (III 56 
etseq) accepts Gautama’s rule hut has 
another set of rules when found under 
diherent circumstances. If found casually 
by the king’s men one half must go to the 
Brahmins and the other half to the Exche- 
quer. If the treasure trove is found by a 
Kshatri37a, he must give one fourth to the 
king and one fourth to the Brahmins, keeping 
the remaining moiet 3 ^ to himself. With a 
Vaish 3 ^a the Brahmin shares a clear half and 
the remaining half is divided equally between 
the Brahmin and the king. A Sudra divides 
the treasure found b 3 ^ him into twelve parts, 
of v/hich five go to the king, five to the Brah- 
mins and two go to himself. 

But when the treasure is anciently hidden 
b 3 ^ the finders themselves only one twelfth goes 
to the king, the remaining going to the finder 
whatever his var7ia. The king does not 
claim the twelfth from the Brahmin however. 

Of the judicial and disciplinary fines 
nothing need be said. An 3 ^ seller or bu 3 'er 
who fraudulently avoids the toll bar loses all 
his goods. He does to this day, so also 
those who conceal the treasure trove. The 
king is the ultimate heir iu every system of 
fiscal jurisprudence. 



this llic Iciiu: is entitled to claim 
a <lav's lahniir ]H'r month fr(Mn every artisan. 
Ueniittcd into an animal tax in money il 
\\o\ihl nmonnt t<' warjes of 12 day’s labour in 
the year; mcaninj: . Pmt as (hantama 

directs, he has to he yiven his hnid for the day: 
and this when taken into aecnunt would rednee 
the prceentayc a]ipioei:ddy. if it did not 
abolish it altoi'olhcr. in those early d.ays. 
when wa.yes were exticmely low. And gene- 
rally ?^Iann's rnle is that any man, residing 
in kiiuPs territories and livinix upon some 
trade or prf>fcssit>n shall he required tc» pay 
something hy way of taxes to the hint;. 

11. C\NaiNs or T.\n\tion. 

It will he now f<ir ns to eonsiiler Mann's 
tt;eneral eaiums of taxation, 'riiese are: — 

(/;) Let the kin^ cause the annual reve- 
nue in his kinitdom to he collected hy trust- 
worthy officials ; let him obey the sacred law 
in his transactions with the people and behave 
like .a father to all men. 

{/>) llaviny well considered the rates of 
purchase and sale, the Icn.yth of the road and 
the expenses for food and condiments, and 
the charges for scenrint: the .yoods, let him 
make the traders pay duty. 

(r) After due consideration the kintj 
shall always fix in his realm the duties and 


taxes in such a manner that he himself and 
the man who does the work both receive their 
due reward. 

{d) As the leech, the calf, and the bee, 
take their food little by little even so must the 
king draw from the realm maderate taxes. 

Mann’s rules mark an advance in the com- 
plexity of our civilization. Questions not 
covered b3'’ custom or for which old customs 
might have been no longer suitable must be 
arising, to give to the author, the occasion 
to fbrmulate or record these several rules or in 
modern language, canons of taxation. These 
canons of course relate only to the relation 
between the producer of wealth and the king, 
its protector, and the onl}’^ question to decide 
is what will be the protector’s fees, or wages 
in the language of Baudhayana, in exchange 
for his services in keeping awa^^ thieves and 
robbers. 

The following canons can be deduced 
from Mann’s rules. 

1. The taxes shall be annual. 

2. Thej^ shall not be arbitrary but fol- 
low established usage, or accepted authorities. 

3. Where the king has to exercise his 
choice he shall look upon himself in a quasi- 
parental capacity in relation to his subjects. 
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4. In determining taxes on Mecliandisej 
lie shall take into consideration, 

(1.) The cost of the articles ; 

(2.) The prices realizable; 

(3.) The cost of labour and trans- 
port, 

(4.) The expenses of the famil})- of 
the trader, including the kitchen 
expenses, 

(5.) And, the taxable capacit 3 !' of 
the article. 

5. The taxes shall ahvays leave due re^ 
ward to the worker. 

6. They shall be 'so drawn as to cause 
no detriment to the corpus. 

7. Thej^ shall be levied most on unneces- 
sary and injurious articles. (Spirituous 
liquors and the like.) 

8. The};- shall be just enough for the 
requirements and purposes of the state. 

9. The}^ shall not be prematurel}'^ levied. 

10. Honest men. attached to the king 
shall be emplo 3 ’ed on the duty of collecting 
the taxes. 

Canons 7, 8 and 9 require some explana- 
tion. They are drawn from the metaphors of 
^^e leech, the calf and the bee, 
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The leech does not draw healthy hlood, 
hut feeds upon the unnecessary diseased and 
injurious blood collected in the human body. 
The state likewise should levy taxes on 
articles which are not necessaries of life but 
most on articles the use of which is injurious 
to the community, so that the taxes may have 
U' restrictive and beneficial influence. Taxes 
on luxuries, and such commodities as 
intoxicating drugs, and spirituous liquors will 
fall under this - canon. The metaphor of the 
calf furnishes the next canon. There is 
plent3!' of milk in the udders of the cow, but 
the calf is not allowed more than enough for 
its nourishment, the rest being collected to pa}’’ 
the cost of maintaining the cow and the reward 
of the cowherd. The metaphor of the bee 
supplies the canon against taxing or raw 
articles. The bee would not go to suck the 
honey from flowers not yet blown, and will 
suck them again in such a manner as not 
to retard its further growth. Taxes on raw 
produce or taxes on infant industries, such 
as would inevitably result in retarding their 
growth, would be offending against this 
canon. 

Lastly, Gautama specialLr directs that 
the king shall live upon the surplus that 
is to saj’’, according to Dr. Biihler after collect- 
ing.^ his dues he is to -discharge all the 
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obligations and Utni to his personal nse onl}^ 
such of it as remains after all the obligations are 
discharged. There is no doubt that the words 
bear this interpretation. Thej’’ are also cap- 
able of the other nieaniiig referred to above, 
(p. 51) a meaning, which puts an end to 
all conlroversj' as to whether the taxes 
are to be on the gross produce or on the 
increase or profits. The king is to draw 
his maintenance from the increase the 
profits, and not on the gross produce or 
income of his subjects. 

have seen the sources of the king’s 
income ; we have also seen what precautions 
he is required to take in levying and collect- 
ing taxes, ^^''e have seen also that from the 
fund thus collected he is to discharge his obli- 
gations first and to turu the surplus alone 
to his personal account. 

III. Till-: NoxT.vxAni.Ks. 

In all S 3 'stems of fiscal jurisprudence 
there are certain persons from whom no taxes 
arc leviable. The Dharma 6'astra has a fairl 3 ^ 
long list of these persons. We shall take the 
list for consideration. 

The first and foremost is the 5’rotri3^a, 
of whom more presentl 3 ^ Then 3 ^ou have the 
king’s servant; the principle of his exemption 
being a tacit understanding taken into account 
in fixing his salar 3 ^ Then follow, orpha.tis, 
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ascetics, infants, minors and old men; the 
student, men who are very charitable and also 
widows who heep the marriage vow, maidens, 
and wives of servants. Apastamba would 
exempt all women, whatever their caste. 
Apastamba qualifiies ‘ascetics’ with the ex- 
pression, ‘who are intent on fulfilling the 
sacred Law.’ Haradatta explains the qualifi- 
cation as impl3dng the exclusion of those who 
perform austerities . in order to make their 
magic charms efficacious ; not an unrea- 
sonable explanation ; but Dr. Biihler suggests 
that Apastamba means to exclude all heretical 
hermits of whom India had plenty at all 
times. Both the explanations may be accept- 
ed as amounting to the same thing. The 
principle of exemption is incapacity or abne- 
gation of making money by following a 
secular profession. Apastamba also includes 
in his list a ^udra, who lives bj'^ washing the 
feet, and also blind, dumb, deaf and diseased 
persons (as long as their infirmities last) and 
lastly all those to whom the acquisition of 
property is forbidden. Vasistha as has been 
pointed out above exempts grass, forests and 
the like from taxation ; but adds that some- 
thing majf be levied from those who live upon 
them. This is probabl3^ the origin of sniall 
grazing fees and little ro3'alties embletic of 
the king’s sovereignty, 


IV. Tmi OnuG.vrioxs oi-’ fUH Fisc.' ' 

We now come to the obligations on the 
King’s purse. One characteristic obligation 
of the fisc is to re-imburse the amount of stolen 
propert^^ if not recovered. It is practicall3^ a 
penalty' on the king for failure to perform tlie 
dut3' of protecting the propert3^ of his subjects : 
or, as we should now call it, a state insurance 
against burglar3- and robber3'. The practice 
obtains in some Indian states, but the obli- 
gation is thrown on a class of professional 
thief-catchers or tracers as thc3' are called, who 
receive special fees b3Mva3' of insurance primia. 
The revenues of the king are further burdened 
with the dut3' of feeding the impotent and 
the lunatics, — for the reason as Vasistha puts 
it, that the king is their heir — all learned Brah- 
mins who have no other occupation and non- 
Brahmins who are unable to work and also all 
those who are free from taxes being other- 
wise unable to make their livelihood, such 
as widows, orphans, need3* students and 
the like. — 

Apastaiiiba has a sublime rule on the 
subject. “Let no one in his realm suffer 
from hunger, sickness, cold or heat; be it 
through want or intentionall3^” This clearly 
points to a broad humanitarian obligation of 
public relief of the poor, the sick and the home- 
less. I interpret this as an absolute clause 



without any limitation as to caste and creedjand 
do not think that the word Brahmin read in the 
text by Haradatta and adopted by Dr. Biihler 
is a warrantable insertion. It is not neces- 
sary for a proper understanding of the text ; 
and the place of emphasis given to the word 
‘any one’ puts the meaning of Apastamba be- 
yond the shadow of a doubt. Haradatta 
commenting on the expression ‘intentionally’ 
gives the following illustration. “If any 
body is to be made to pay his debts or 
taxes, then he is to be exposed to cold 
or heat or to be made to fast until he 
pays.’ That there was at one time a practice 
of this kind in which the lower subordinates 
largely indulged is be 3 '^ond doubt and Apa- 
stamba’s rule directs to put an end to that cruel 
method of enforcing payment. This is quite, 
in consonance with the text without reading 
the word Brahmin in the text. It would be 
almost unmeaning with it, because a Brah- 
man as we saw above was exempt from taxation. 
There is no doubt Manu vii. 134, a rule to 
feed a ^rotriya Brahmin, and it is possible 
that Haradatta makes the insertion to bring 
the rule in a line with it. But in that rule 
there is nothing of intentionality and there is 
nothing in it of heat and cold. The truth 
seems to be that Apastamba’s rule is eutirel}^ 
different and contemplates an obligation all- 
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togetlier distinct from the one wliicli Mann 
indicates in vii. 134 . I think, therefore, we 
must give credit to Apastariiha for the 
humanitarian rule which he can w 6 ll claim 
according to all legitimate canons of 'inter- 
pretation. • • . • 

The sublimity of the clause is beyond 
dispute, and, forestalls by no less than two 
thousand j’ears and more, the modern view 
of stale and ^ate-relief.- The clause sets 
out in clear language, one of the truest 
objects of political organization. The civi- 
lization of a countr3'^ or a nation ought really 
to be measured not b3' the number of its dread- 
naughts or battalions, but by the provision 
made under it for the relief of poverty and 
distress in an3' form whatever. The rule of 
Apastamba is the canonical authorit3’’, in 
choice language — one is simpl3^ stinck with the 
linguistic beaut3'^ of the aphorism under dis- 
cussion — for promding poor relief, lunatic 
as3’lums, public hospitals, old age pen- 
sions and work houses and special famine 
relief. It ought to be inscribed con.spicuousIy 
in letters of gold, in the oSces and bedrooms 
and not less the dinning halls of kings and 
ministers, all over the world, and literal^ 
enforced in practice as an essential feature 
of internal politics. 

V. The Brah:>iik the Excszqvzh. 

The Brahmin loomslargetyin this part also 



of our subject. He heads the list ;-of the uou* 
taxables aud he is according to Manu to be 
kept free from starvation. So not only does 
he not contribute a single pie to the king’s 
purse, but claims immunity from starvation 
at the expense of the king. He is a perpe- 
tual guest of the king or the community, and 
the community feeds him, clothes him and 
finds money for his social engagements. A 
monstrosity indeed 1 

And yet if we concentrate our attention 
upon the fact that the Brahmin meant by 
these texts, is not the ordinary Brahmin as 
we know him now, the Brahmin who has taken 
to unlearned persuits, but a reall}'' learned 
Brahmin devoted to letters and spiritual life, 
the self-restraining self-denying instrument of 
preserving in his memory the tremendous 
store of Indo- Aryan learning of the day, and 
of propagating it self-lessly to generations of 
his country men ; when we fix our attention 
upon this fact the sense of monstrosity trans- 
forms itself into a sigh of relief ’that the edu- 
cation of the country has been after all 
provided for. The term used is 5fotriya every 
where, except in Vishnu where it^ must mean 
so, and a .Si'otriya is defined to b.e a Brahmin 
who is proficient in learning, and follows the 
occupations proper to a Bralihiin and no 
other. Chief aniouff the duties of the 
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Bralimin we must now remember was tbe giv- 
ing of education to the youth of the country. 
Every .Srotriya Brahmin was thus an edu- 
cational institution ; and the privileges 
accorded were only another form of state 
subsidy in favour of education, which was free 
and compulsory for the Aryan of every ^ in 
our societ3^ And the Brahmin was under an 
obligation to teach not only letters but the 
professions also. 

Every true Brahmin then was thus a 
grant-in-aid institution for the education of 
the youth of the country. He was also a 
colleague qf the king in so far as it was his 
duty to teach the duties which the king was to 
enforce. Between the two, the Brahmin had 
the higher function and surely deserved high 
privileges. 

It was therefore nothing beyond a de- 
serving subsidy which the community or the 
king as representing the community paid to 
the Brahmin in the shape of exemption from 
taxes, and an assured maintenance. 

We may be reminded here of the special 
privileges accorded to the true Brahmin 
in respect of the treasure- trove found by 
him. _ If he was the finder according to 
Gautama he took the whole of it, if only he 
was true to his profession- and not otherwise, 
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If ■found by the king the Braliiniii’s ■ got 
half of it. In fact it was to be looked’ 
upon as a windfall wbicb must’ be utilized 
in the encouragement of Learning and 
Education. 

Manu bas a further rule to which refer- 
ence must be made. If the ^rotriya is to be 
maintained at state expense he is not to be 
allowed to remain idle. The following rule 
speaks for itself. 

“ Having ascertained his learning and 
the purity of his conduct, the king shall 
provide for him means of subsistence, and em- 
ployment in accordance with law and shall 
protect him in every way as a father protects 
the lawful son of his body.” 

We may here recapitulate the general 
position of the Brahmins, his dudes, his obli- 
gations, and if he wanted to enjo}'- his 
privileges, his disabilities also. We have seen | 
that he shares with the king the responsibilitj''! 
of maintaining the moral order of the king-l 
dom. He discharges this duty by devoting 
himself entirely to the preservation' and conti- 
nuation of the literary achievmehts of the 
community, involving a hard mental strain. ’ 
He shuts himself out from every profession, 
^nd is moreover under an obligation to keep 
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himself well versed in the tcchnnlo"3’ of them all 
to enable himself to teach his disciples, of the 
various He was thus the great educative 

agellc^^ As however the supply- of jiriests and 
teachers exceeded the demand, other professions 
were thrown open to him ; but then the theor3^ 
is, that he lost the privileges under discussion. 
i\Ioreover stringent restrictions as to the 
choice of profession were imposed upon 
him which meant that simple maintenance 
as distinguished from nione3'-making was 
to be his aim. At first officiating at a 
sacrifice and volnniar3* gifts, were the only 
two sources of income provided for him: 
and to make an3^ regular income from tea- 
ching was discouraged for a long time. 
Canonical law allows the Brahmin to live 
the life of the Kshastri3m, that is a life of 
armed service, in the absence of the iuabilit3’’ 
of his normal occupation to provide for his 
wants. This however meant throwing him- 
self in competition with the armed and poli- 
tical3' powerful xiopulation of the countr3^ and 
as usual it was no eas3^ matter. Therefore the 
profession of the third varua^ agriculture and 
trade is thrown open to him ; but in the first 
case he is not to emplo3'' himself personally 
and in the other cases he has been over- 
whelmed with significant restrictions. Apas- 
tainba puts the whole thing very tersel3^ when 
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in I 7 - 27 - 3 - 4 , lie saj'^s, “lie shall not go on 
handling for ever in the direction and shall 
stop as soon as he gets a competence, or his 
lawful occupation.” Throughout - then the 
scheme appears to he that the Brahmin shall 
never divorce himself from his intellectual and 
spritual pursuits and exercise; and he is 
alwa5^s to keep himself alive to the law which 
commands where his real duties lie, and to 
where he is required to return as soon as 
favourable circumstances recur. 

If therefore the Brahmin is the special 
object of public favour, it was under- 
stood so early as that by the Indo- 
Aryan commpnit}’’ that learning and piety, 
freedom from worldly ambitions and single- 
minded deyotion to the interests of Law 
and Literature, of Religion and Science, 
deserved such public favour. It was also 
understood that the communit3'^ was alwa3^s 
in need pf men who devoted themselves to 
these pursuits and therefore the3>' deser\'-ed 
every encouragement. Let us therefore be cau- 
tious in accepting the interpretation which seeks 
to explain as a heartless and wanton favouri- 
tism, what w^as reall3^ a deserving tribute to 
high learning, special culture, and simple 
life devoted to the cultivation of letters and 

to the education of the conimunit3»^, a life in 
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'.CHAPTER VI. • 

\ 

The Extent and Character of the 
King’vS Authority. 

I. Till-: VlLI^AGK COJIMURITY. 

The above gives in an outline, the main 
features of the office of the king. However 
great and powerful a king may be, he is un- 
able single-handed to do justice to the high 
office ; and therefore he has to keep himself 
provided with nunisters and agents at the 
head-quarters and in the districts, over towns 
and in foreign countries. And while all 
these, adequatfcl}^ equipped moralli^ and iii- 
tellectuall3^, will do their appointed dut}^, the 
king is to direct the whole machiner}’' as the 
chief custodian of his peoples.’ life and pro- 
pert3^ and of their material moral and spritual 
interests ; responsible to God and Man for 
the due discharge of his sacred trust. 

The administrative unit, then, as until 
recentl3’-, was the village. Our village was 
a corporation with its own laws, its own tribu- 
nals and its own administrative procedure. The 
officer of the king was of course there ; but in 
those days he was nothing better than the 
symbol on the spot, of the protecting arm of 
the king ; with the power-a ver3^ limited one- 
of interfering in cases of disorder^onJLy-., and 
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of collecting for tlie king tlie annual tax 
according to custom, from the village pro- 
prietaiy. Short of this, the village corpora- 
tion vas a self-governing ‘republic’ with 
common propert3’ and common interests, 
under the rule of old customs, self-made and 
self-adjusting, judged b}^ self-created tribu- 
nals as long as there was no occasion for an 
appeal to the king’s officers. 

Ref:l. Indications are not wanting in the 
old records of our countiy, from which to 
impl3? the existence of autonomous village 
communities from times immemorial. The 
king, as we have seen above, is asked 
I always to respect the laws of the localities, 
I guilds, castes, families, and the like: and 
when he is called upon to interfere, his officers 
are confined mereh* to an investigation with 
the help of assessors drawn fr: in the class to 
which the parties belong, and to a restoration 
of right relations between the parties con- 
cerned. 

The autononn* of the village extended 
both to the landed propert3- and to several 
matters of internal administration. The 
existence of these village townships continued 
(unaffected until superseded b3-' the highl3' 
|centrali:>;ed goverument during the earl3' da3''s 
’,of British ascendauc3!' : and it was a subject 
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x){ serious stud}' for ‘ llic British Admiuis- 
-trators whose lot it was to consolidate the 
British Rule in Indian territories ininiediately 
after their acquisition. 

“ A village” says one high authority 
‘‘geographically considered, is a tract of country 
conijn'ising some hundreds of thousands of 
acres of arable and waste-land ; politically 
viewed it resembles a corporation or town- 
ship. Its proper establishment of officers 
and servants consists of the following 
descriptions. The PotaH or the head 
inhabitant, who has the general superin- 
tendence of the affairs of the village, settles 
the di.sputes of the inhabitants, attends to the 
police, and performs the dut}' of collecting the 
rcvciuies within the village, a duty which his 
personal influence and minute acquaintence 
with the situation and concerns of the people 
renders him best qualified to discharge ; the 
Curnavt who keeps the account of cultivation 
and registers everything concerned with it ; 
’the iolhar and tollc; the, dut}^ of the former 
appeai'ing to consist in a wider and more 
enlarged sphere of action, in gaining infor- 
mation of crimes and offences, and in escorting 
-and protecting persons travelling from one 
village to another; the province of the latter 
appearing to be more immediatel}^ confined 

• ■' Vide R. C. Dutt’s Economic History of British India p. 118 



to tlie village, consisting among other duties 
in guarding the crops, and assisting in mea- 
suring them ; the boundary man who preserves 
the limits of the village, or gives evidence 
in respect of them in cases of dispute.- The 
Superintendent oj tanks and water courses 
distributes the water therefrom for the purpose 
of agriculture, the Brahmin^ who performs the 
village worship; the Schoolmaster^ who is 
seen teaching the children in the villages to 
read and write in the sand; the Calendar 
Brahmin or astrologer, who proclaims the 
lucky or nnpropitious periods for sowing and 
thrashing, the Smith and the Carpenter who 
manufacture the implements of agriculture 
and build the dwelling of the Ryot; the 
potman or the potter; the washerman^ 
the barbery the dancing girl, who attends 
at rejoicings, the musician and the poet''' 
“These officers and servants generally con- 
stitude the establishment of a village ; but in 
some parts of the countr}^, it is of less extent, 
some of the duties and functions above describ- 
ed being united in one person ; in otlier it 
exceeds the number of individuals which have 
been described. 

“ Under this simple form of municipal 
government the inhabitants of the coun- 
try have lived from time immemorial. The 
boundaries of villages have been but seldom 
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altered, and tliougli tlie villages tliemselves 
have been sometimes injured, and even deso- 
lated 1)3'’ war, famine and desease, tlie same 
name, tlie same limits, the same interests, and 
even the same families, have continued for 
ages. The inhabitants give themselves no 
trouble about the breaking up and divisions 
of kingdoms : while the village remains en- 
tire, the3> care not to what power it is trans- 
ferred, or to what sovereign it devolves: the 
internal economy remains unchanged, the 
potail is still the head inhabitant, and still 
acts as the petty judge, and magistrate and 
collector, or renter of the village.” 

The above has reference to tracts of 
the Madras Presidency. The same story 
was recorded in the invistigations of Bomba3^, 
the Punjab and other provinces^ except 
iBeugal where owing to the excessive predo- 
iminance of Mahomedan rule the old land- 
' marks had well nigh disappeared. 

Sir Henry Main sees in the pheno- 
menon the early liistor3r of the Teutonic 
or the Scandinavian village-communit3^ 
'‘'“There is” he says “the arable mark divided 
into several lots but cultivated according to 
minute customary rules binding on all. Wher- 
ever the climate admits of the finer grain 


’’ 3'icle for Henry Main’s Village Communities ps. 107-122-23. 
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crop’s, tliere are the' reserved meadows, I}’’-' 
iiig generally on the verge of tlie arable mark.! 
There is the waste or the common land, out! 
of which the arable mark has been cut, en-. 
joyed as pasture by all the commnit3'^ pro- 
mdtviso. There is the village, consisting of 
inhabitants ruled by a despotic pater-fainilias,- 
and there is constantly a council of govern-- 
ment to determine disputes as to custom. ”xxxx- 
“ The headman is often hereditar}'^ but is 
sometimes described as elective; the choice- 
being generally however in the last case con-, 
fined in practice to the members of one- 
particular famil}’-, with a strong preference* 
for the eldest male of the kindred, if he be not 
specially disqualified.” “In those parts of India 
where the village community is most perfect and 
in which there are clearest signs of an original 
proprietary equality^, between all the families, 
composing the group, the authority exercised 
elsewhere by the headman is lodged with 
the village conncil. It is alwa5’’s viewed as a 
representative body and not as a bod3i' possess- 
ing inherent authority, and whatever be its 
real numbers it alwa3's bears a name which- 
recalls its ancient constitution of Five' 
pet'sons. \ 

Such then was the village comnmnit3^, which 
co-operated with the Head-quarters in main- 
taining peace and order, and in -collecting thq 
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ktn.e^’s revenue. This with the aiTangements 
at the head-quarters and the special arraiige- 
uieut for large towns, coiuplets the picture of 
the administrative machinery under which our 
ancestors more than three thousand years ago, 
lived and thrived. 

II. Cn.va.vcTKH or tiik King's Authority. 

We shall recall once again the canonical 
idea of the function of government or rather, 
the duties of the kings, with a view to ascertain 
the character of the king’s authoritj' with res- 
pect to administrative and legislative inter- 
ference and to the impositon and collection 
of taxes. His main duty is to protect his 
[kingdom and destroj^ its opponents. Now 
protection is either preventive or remedial. 
B}' a system of police stations and district 
governors, the preventive part of his duties is 
organized. The remedial protection consists 
chieflj’’ of the administration of justice, a subject 
with which we deal in the next chapter. He 
maintains peace and order and leaves the 
routine of administrative functions to the 
village council in villages, and to municipal 
caste and trade associations in the towns: his 
officers interfering onl3’ in cases of enlergenc3^ 
Ref: 1 . He is to respect the laws of these local bodies, 
and when he has to make laws, he is to see 
that the3'’ are not inconsistenct ■uith the 



78 


customary laws of tlie bodies coucerned. 
With the foreign policy of the king we are 
not concerned in our present study. 

I The king then is the head of a num- 
jber of small republics or townships, with its 
I own executive and judicial government, each 
[independent of one another. The village 
coinmunitj^ managed its own affairs upto a 
certain limit; the tradeguilds, castes and fami- 
lies as Avell ; and the king formed if the ex- 
pression is permissible, the Residuary Gov- 
ernment, assisting the smaller bodies when- 
ever they needed assistance, and protecting 
them when required against evil-doers of all 
sorts, against internal disorders due to breaches 
of civil or domestic law, against exhibitions of 
passion resulting in criminal offences, and 
against the foreign enemy. The king was 
also to maintain, as far as the necessities of 
the time required, the economic divisions of 
functions so as to prevent undue or unequal 
competitions and also inhuman exploitation of 
labour by people in power ; and more than all 
it was his duty to maintain the Brahmin 
population in a condition of absolute freedom 
from want ; from cares and troubles of 
economic life: and this, as we have seen above 
not as a matter of favour but for the reason 
that the king was to look upon eveiy Brahmin 
home ^s an educational institution which the 


state was bound to help when the comniunity 
failed to keep it above the barest want. Edu- 
cation was to be fostered as a matter of pre- 
ventive protection. The king was alwa 3 ^s 
interested, besides, in keeping the Brahmin, 
the educationist of the country, on the side of 
Peace and Order. 

Thus ‘Protection’ is the one word which 
sums up the duties of canonical Govern- 
ment, and the king’s right to impose taxes 
was his right to the wages of kingship, 
contributed by the community for the support 
of the office and dignity of the king. 
There are plenty of injunctions in the texts 
pointing out how oppression in any shape 
whatever, and failure to protect the weak 
against the strong was subversive of the 
fundamental law of kingship. We will cite 
a few of them. 

“That Monarch” says Manu “whose 
subjects are carried off by robbers from 
his kingdom, while they loudly call for help, 
and he and his servants are quietly looking 
on, is a dead and not a living king.” 

‘ ^The highest duty of a Kshatriya is to 
protect his subjects, for the king who enjo 3 ^s 
the rewards just mentioned is bound to dis- 
charge that duty.” 


Manu vii. 143 -1^1 4. 
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• An old' text cited” by Cautaiiia is very 
.significant upon tbe point. ' Tke“ king is 
.entitled to bis share, if or as long as, be keeps 
to bis duty. rut# implying, 

not otherwise. If that is what tbe text 
meant, and it is perfectly consistent with tbe 
entire scheme of canon law, it is our ancient 
counterpart of tbe theory, underlying tbe 
annual vote, of tbe. king’s supply, in the 
Imperial Parliament, of Great Britain and 
Ireland. Tbe supplies Avould be voted if every- 
thing were alright with tbe king and bis 
Government ; or else tbe Government would 
be famished. 

We have seen that one of tbe obligations of 
tbe fisc is to restore to tbe owner, tbe property 
stolen by thieves or robbers. Tbe taxes 
are thus a kind of premia for state insurance 
against burglaries and dacoities also. We 
do not stop to discuss tbe merits of tbe 
arrangement at this point, but we may be 
permitted to observe that it indicates clearly 
tbe obligation of tbe king and bis police force : 
not a mere investigation with tbe object of 
bringing tbe offenders to justice but insurance 
against loss. The king was not above obli- 
gation. If be received taxes by virtue of bis 
.position be was bound to restore lost proper- 
ties, or else be was to be considered a ‘dead 
king’ in tbe words of Maim. 
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We have also seen how the idea 
involved in the term ‘protection’ has softened 
the taxing powers of the king. We saw the rule 
as to the taxation of articles of merchandise. 
It is Maun vii 127. We shall quote it here 
to refresh our inemoiy. 

“Having well considered the rates of pur- 
chase and of sale, the length of the road, the 
expenses of food and condiments, tlje charges 
of securing the goods, having considered all 
these, let the king make the traders pay their 
dut 3 ^” And the following rule follows : 

“After due consideration the king shall 
alwa 3 ’-s fix his duties and taxes in such a 
manner that both he himself and the men 
who do the work may receive their due 
rewards.” 

The first of these rules is adversely 
criticised by a historian of some authority. 
(Talboys Wheeler: History of India Vol. II.) 
To represent a rule, the equity of which 
is beyond question, as an instrument of 
oppression,' is the climax of perversity to 
say the least. One can understand such 
criticism as this — that the rule is imprac- 
ticable or the like; though an officer of 
Wheeler’s position cannot but understand that 
it is not impossible to ascertain these things, 
where the rulers and the ruled belong to an or- 
ganic state, where sympathy is the ^keynote 
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of goveriiineiit and where both care for a 
higher life that looks upon the good things 
of this world as onl}^ a means to a higher 
end. And is not the British Government 
actual!}^ calculating all this where it cares 
to la}^ down the princij)le? What are the 
elaborate Surve3f and Settlement Rules 
intended for? Wheeler thought that in 
those primitive times such subtleties were 
impossible and mentioned b}’^ the wily 
legislator to create occasions for vexatious 
interference. The mistake of the view is 
apparent on the face of it. The past in India 
is well-known for its devotion to truth and 
transparenc3^ of character and such a view as 
that propounded b3^ Wheeler is utterl3’’ incon- 
sistent with the fundamental characterstics of 
the times we are speaking of. 


What was the principle of taxation 
and the consideration for which it was 
allowed to be levied? Protection is again 
the word ; and affords ample consideration 
for a moderate taxation which has to be 
so adjusted as to leave due rewards for 
all concerned. The land dues of the King 
stand on the same footing. Are they rent 
or tax ? The author of the V3^avahara 
Ma3mkha propounds the following proposi- 
tions;— 
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4. “Similarlj^ conquests and other modes 

for a Ksliatrij^a and the others for V aisyas and 
Madras respectively. In conquest also where 
there is the ownership of the conquered in 
houses, landsj moneys, or the like, therein oul3^ 
arises the ownership of the conqueror, but where 
the conquered has a right to taking taxes only 
the conqueror has even the same and no 
ownership. Therefore it is stated in the sixth 
hook of the Purva jMimamsa; “The whole 
earth connot be given away bj^ the king of 
the world, neither the whole man dal b}^ the 
king of the dependenc3^’’ The ownership in 
each village, field or the like of the whole 
earth, or the dependenej* belongs solel3’- to 
the Bhumikas or landlords. * The ruler has 
only to take the taxes. Hence in what is 
now technicall3^ called the gift of land, the 
gift of the soil is not accomplished, but only 
a gift of due allowance is provided. But in 
purchases made from Bhumikas or owners of 
the soil even ownership in houses and soil 
accrues. Therefore to the giver of such land 
there is also the fruit of the gift of the soil.” f 

*■ Public agricultural lands are at present in no civilized 
countries a great source of revenue. The apparent exception in 
Russia and British India arc not exceptions because the land 
in one case has become, and in the other case, never ceased to 
be, in some sense, the property of the peasantry, and thus 
revenues levied by Russian and Indian authorities are not to be 
held as rents paid bj"- tenants, but as taxes paid by subjects. 

Political Economy : Devas p. 586 and references cited there, 
t Mandlik’s Vyavahara Mayukha. P. 35. 
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III. Thr Social Systrm. 

Tills theory of taxation affiliates itself as 
we saw above to the view of political rights 
and obligations which makes the king a ser- 
vant of the people whose dntj’’ it is to protect 
them from internal disorder and external foes. 
The taxes are the king’s wages, not for personal 
use but for purposes of state, the latter forming 
the first charge on the revenues, raised b3' the 
king. The protection besides is not nominal butf 
substantial, at least so far as against thieves) 
and robbers. Not less substantial is the pro- 
tection which is enjoined against ignorance 
and want, ample provision being made for 
educatioj^by subsidising, wherever necessar3’-, 
the Brahmin, whose duty has been laid down 
to be, to teach one and all in one and all the 
subjects of theoretic or practical importance ; 
and train people in intellectual, moral and 
physical discipline of a high order. There 
was a compulsor3^ system of education for the 
entire Ar3’'an and Ar3^anized commuuit3'’, 
with instructions in the particular profession 
on which each had to depend for his livelihood, 
superadded ; so that when the bo3;^ came out 
of his teacher’s home, or school as we should 
now call it, he had something on hand 
to rely upon for his maintenance. The fisc 
as we have also seen had the obligation of 
keeping people from want of ever3>’ kind, and 
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charities for the poor, the sick and the deser- 
ving were no less enjoined then than now. 


But, throughout, we must never lose 
sight of the fact that the principal aim of the 
political sj-stem laid down^ has been, to give, 
subject to some general rules based on consi- 
derations of hereditary- tendencies, to the peo- 
ple, a free scope to attain their own good in 
a manner not inconsistent with the highest 
good that hlan is here to achieve; and when 
there has to be made a sacrihce. the rule 
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times associated with territorial exclusive- 
ness ; but the entire onus of maintaining the 
territories was left in the hands of the king 
and his Fariia-fellows. Government in its 
eveiy da}^ detail was mainl3’^ local and 
sectional ; and when the king passed laws 
the3^ were niaiul3^ for groups of men and 
not so much for whole territories. The terri-f 
torial element of state was thus kept in'| 
the back-ground; and as the people were 
secure in getting their own laws respected and 
recognized b3^ the powers that be, the3<' had no 
general or living interest in the territorialit3^ 
of the state. We had personal laws, personal | 
lo 37 alt 3 ^, personal service, and personal dut3?;li 
t‘ and the people at an3'' I'ate had no command-' 
i;ing conception of the state as comprising a 
I certain territory ruled over b3^ a single central 
[government. The reason of it is to be found 
in the full recognition of self-government for 
the village communities and townships and 
for contractual relations for trade-guilds ; 
and a full recognition also, of faniil3^ caste 
and personal self-governments of all kinds. It 
was a case of thorough going individuation, 
recognition of ever3'’ possible group as a 
self-contained and self-sufficing unit, as a state 
as it were with its own laws and its own 
instruments of internal government; the 
king exercising what I have called the resi- 
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diiary aiitliorit^^, with the object in the main 
of beeping together in their personal relations 
these different groups, and keeping them true 
to their own laws. These states without 
territories, were so man3^ civil governments, 
secure in their safety from internal or external 
foes whom the king and his Varna-fellows, 
thought it their dut3? to face; a dut3'^ for 
which the3^ thought it a matter of humiliation' 
to demand co-operation from members of the 
other Varnas. The other Varnas were how- 
ever enjoined to help them in certain critical 
circumstances. 

It would appear, however, that in the 
exercise of the residuary authority the king 
was absolute in the canonical scheme of 
government and there was a tendenc3^ to 
concentrate the entire authorit3^ in the 
hands of the king and his ministers. The 
evil effects of such an arrangement were 
perceived even in those earl3^ da3^s, and 
Vasistha has a characterestically outspoken 
passage on the subject. ‘The king’ he says 
‘must seethe business of the state in association 
with the citizens’ the proper significance of 
which we shall attempt to understand when 
we notice the text which belongs to the 
chapter on the administration of justice and 
to this subject it is now time for us to turn 
our attention. 
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CHAPTER VIII. 

Admikistration of Justice: General. 

I. lyAW AND LiUEKTV. 

AVe liave seen tliat t;lie primary dut}'’ of 
the king is the protection of the weak against 
the strong. The tradition from the Maha- 
bharata quoted above has further shown that 
the people make their own laws, and the king 
enforces them. The enforcement of law 
against those who violate it is the function of 
justice; and the king is the chief judicial 
authority of the kingdom. 

Earl}^ writers have a veiy simple but 
effective statement on the subject. Thus 
Gautama has the following: 

’ef:l, ‘^His (the king’s) is the administration 
of justice. There, the Vedas, the institutions 
of the sacred law, the Angas and the Puranas 
are the authoritjL The laws of countries, 
castes, and families, which are not opposed 
to the sacred records are also authorit3^ 
Cultivators, traders, herdsmen, mone3' -len- 
ders, and artisans, have the authority today 
down rules for their respective classes : Hav- 
ing learned the (state of) affairs from those 
who in each class have authority (to speak) 
he shall give) the legal decision. , Reasoning 
is a means for arriving at the truth. Coming 
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to a coucliisioii throvigli that, he shall decide 
properly. In case of conflict, he shall learn 
the truth from men old in learning, and 
give his decision accordingly.” 

These rules of Gautama may he chara- 
cterised as the Magna Charta of Aryan 
libert3^ The same spirit breathes through 
the dicta of all writers on the subject. The3^ | 
la3'- down distinctl3', ‘ We shall alwa3^s | 
have our own laws ; the king will not be ■ 
required to force his will on the people. 
He will of course rule and govern us but the 
laws shall be our own and self-made.’ In 
cases of conflict of evidence as to the law on 
a particular point, the authority of saying 
what the right law is, belongs not to the 
king but to those old in the learning of the 
Vedas. By this term be it said, are not 
meant Brahmins only, for, in those days 
learning in the Vedas was availed of 
by all the three classes of the twice born. In 
so far therefore as liberty implies the power 
of making laws, a full measure of it is re- 
served to the people or rather to the various 
self-governing groups of people by the cano- 
nical scheme of Government. 

This general duty of the king to ad- 
minister the people’s own laws is endorsed 
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2. by all the Sinrilikaras, ’ ApasLaniba, " Vasistlia,' 
■’ Baudbayaiia, '• Vislinii, •' Maim and '■ Yajiiaval- 
kya. Tlierc is in Mann’s rule an express ineu- 
ium oi Janapada D/ianna, which isintcrjirc- 
ted to mean laws of ’districts’ thus furnishing 
evidence that at times certain people residing jn 
certain area had laws applicable to themselves 
in those areas: unit}' of intent, chances of 
agreement, and ]K)ssibilitics of cnfoiccment 
being the guiding considerations in the 
settlement of the extent of areas of such 
local laws. The following rule of Kat^’a- 
3'ana look almost like a modern rule; or put 

3 . in another manner has not 3'ct been super- 
seded. “Disputes between inhabitants of 
countries, cities, colonies, towns and villages., 
among themselves should be decided 1)3' their, 
own custom’’, which is 01113* another nanic- 
of self-made law; ‘but as between them and 
others according to law.’ 

Another fiuidaniental * principle whicit 
vouchsafed our liberties to us under tlie mon- 
archical form of government, apparent!}' so' 
autocratic, is to be found in the rule which' 
prevented the king and his officers from them-' 
selves instituting legal proceedings or from 
hushing up such as have been brought before' 
the law officers alread3'. This left the king 
and his men raostl}* untroubled with the 
■ , 1 II '15-1, 2 XIX 7, 3 I 2-1-S, 4 III 3, 5 YIII 41, 6 I 360, , ' 
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private affairs of men ; and made room ' for 
them to come to understanding among them- 
selves with respect to their grievances against 
one another. The rule on the subject is 
germinall 3 '' seen in Gautama where the 
k litigant is asked to seek the judge, and 
not the judge the litigant. But. Manu makes 
the prohibition clear (hlanu VIII 43.) 
The king, is not to instigate creditors, for 
instance, to harass a man who has lost his 
favour. We do not quite know whether this 
ancient rule, included both civil and criminal 
proceedings. Having regard to the fact that 
criminal law was for a long time considered as 
much a matter of private concern as the' civil 
law, the rule might have been at first meant 
to apply to both kinds of litigation. Medha- 
tithi does not raise the question, butSarvajna- 
Narayan excludes criminal matters from the 
rule, and adds emphatically that criminal 
matters may be investigated hy the king 
the absence of complaint, notwithstanding. 
It would not be incorrect to surmise however 
that in the earliest stage the rule inclu- 
ded both civil and criminal offences, for, 
Gautama ( II. IV. 29. ) includes in his 
5. rule, such actions as concerned draught- 
oxen, women, the birth or precreation of 
offspring; the latter two having a distinctl}' 
criminal meaning. It therefore marks a stage 

II. IV. 27. 
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ill the progress of civili%ation wlieii Ivlaiiii’s 
rule came to be interpreted as being confined 
to civil matters only, and as permitting tlie 
initiation of criminal proceedings to the king. 
The negative clause of the rule is ecpially 
significant. "He shall not defeat a cause 
alread3^ instituted.” The net result is that 
under the canonical law, the people were 
allowed to exercise their free will in decid- 
ing whether thc}' will initiate legal proceedings 
at all ; and where the will was exercised the 
law was permitted to take its own course. 

II. Tiik Kixg-ix-Councii,. 

A third guarantee of our libcrt}^ is to be 
seen in the constitution of our courts of 
justice. Tlie king is not in the first place the 
.sole judge in judicial matters. "He shall 
enter the court attended by Brahmins and 
Ministers of Justice.” We then find direc- 
tions about the organization of the court of 
Justice, an assemblj' of three Brahmins 
to assist the king, in deciding disputes. Yaj- 
navalkya’s description of the Sabhyas is fuller 
and clearer. "The king shall then appoint 
the Sabhyas, Jurors, or Members rather, of the 
court, who are furnished with Learning and 
Study, who know the law (its real soul) who are 
truthful and who, moreover, are impartial to 
friend and foe alike. ” Y ajnavalk3’'a, it may be 
noted, does not say that these members must be 
Brahmins, and seeing that learning was 
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in cases of doubt and difficult})' to give tlieir 
true opinions ; custodians as it were, of law, 
living libraries bound to tell tbe truth when 
required to tell it. Katyayana further men- 
tions that a few vanik (merchants) must be 
included in the assembly of justice ; merchants, 
being men of birth and character well advanced 
in age, and of blameless record, wealthy and 
charitably inclined. And Gautama, and Vyas 
quoted by Nilakantha, (V. M.) distinctly 
enjoin that disputes of traders, artisans, 
agriculturists and actors should be_ decided 
by jurors drawn from their respective classes. 
And Brihaspati’s rule, that “Disputes of those 
who live in forests shall be decided by juries 
composed of men living in forests ; disputes 
of solders by juries of soldiers, and of com- 
panies of merchants, by assemblies of mer- 
chants, is an Indian counterpart of the modern 
rule of Western administration of justice, that 
a man shall be judged by his own peers, 
extended to the people at large. 

If the king does not personally look into 
cases, he is asked to appoint a Brahmin of all- 
round attainments to co-operate with these 
members of the judicial assembly. And 
Narada hits the mark when he lays down that 
the Pradvivaka is the responsible chief of the 
court. He is the Prat^ the president, who 
questions the plaintiff and the defendant, and 
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discusses tlie points^ for decision witli tlie 
members of tlie court. Tbe modern Ses- 
sions Judge sitting with jurors does tbe 
same. And Narada quoted in tbe Mitaksbara, 
further requires tbat tbe king shall always 
follow tbe advice of tbe Pradvivaka. Tbe 
king can do no wuong acting under the 
advice of bis responsible ministers, so says 
a fundamental maxim of tbe British Con- 
stitution. In judicial matters at any rate 
Narada’s rule discharges tbe. king of all 
responsibilit3^ for decision, required as be 
is, to folloiv tbe advice of tbe Pradvivaka. Tbe 
members of tbe Judicial Committee ’ ’of tbe 
Privy Council arrive at their decisions inde- 
X)endently of tbe King and advise bis Majesty 
accordingl}^ 

III. Social Courts of Justice. 

We see in this description of tbe consti- 
tution of our courts of justice a growth, an 
evolution, wbere-in tbe king is by degrees made 
to associate biinself with Brahmins, tbo 
ministers, tbe jurors, and finally tbe Prad- 
yivaka, and asked to sink bis personalit3an tbe- 
last who is constituted tbe active president of 
tbe court ; a slow and steady progress from tbe 
personal rule of tbe king to tbe constitu- 
tionalism which makes tbe decision of tbe 
Pradvivaka-in-council, binding upon tbe king. 

These are tbe courts of tbe king and con- 
stituted by him. But we have seen tbat tbe 
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groups into wliidi tlie community was divided 
were all self-governing, liad self-made laws, 
and had their own administration of justice too. 

12. Yajnavalkya therefore divides judges, V 3 'ava- 
hara-Drashtas the investigators of justice 
into four classes viz. (1) The officers 
appointed the king, (2) The Pugas, 
(3) The Shrenis, (4) the Kiilas. The Pugas 
are communities of people residing in one 
place, a village or town for instance belonging to 
different castes and following different occu- 
pations ; neighbourhoods as we ma^^ call them, 
territorial units irrespective of caste, creed or 
occupation. The Shrenis are communities of 
men following the same or similar occupations 
belonging to the same or different castes ; occu- 
pational units irrespective of caste. The Kulas 
are aggregates of relatives and castemen, 
the caste proper as a legislative unit and 
judicial tribunal. Of these according to Yaj- 
navalk 3 '’a the first is stronger than the second 
and so on in order. The result is that a man 
aggrieved with the decision of the king has no 
appeal to his tOAvnship, trade-guild or caste- 
court ; and no appeal from the decision of the 
town-ship to the trade-guild and so on. But 
appeal might lie from the trade-guild to the town- 
council and from the latter to the king’s court. 

IV. The Special Court of Appeae 
Finally Narada allows a special appeal to 
. the King personally from decisions of the 



King’s officers. Then- the king organizes a 
new assembly and hears the appeal. If the 
appellant fails in that appeal he is to be fined 
and if he succeeds the councillors of the 
former court undergo a like punishment ! 

Thus constituted the courts are to decide 
cases between parties according to a settled 
procedure. But what is a case? We answer 
the question in the next chapter. 



Ref; 


, CHAPTER VIII. 

The Judicature. 

I, What is a Case ? 

Wliat is a case? “The subject matter of 
case is that conduct of others, contrary to tl 
’ rules of Smriti and approved usage, attache 
by which, infonnation thereof is given to tl 
King by the party aggrieved”. Narac 
puts it more comprehensively when he sa3 
‘Vyavahara arises when Dhanna or Law : 
violated in one way or another’ . 

Now we have discussed the question Whi 
is Dharma, in chapter II above and here 
will do if we briefly recapitulate the»maiu pos 
tion, with"a view to understand what is meai 
by the expression, ‘Violation of Dharma 

Dharma as we have seen, is that by 
which a weak man can rule the strong 
the ruler of rulers; and also the protect* 
of the rulers too: the ruler and protect 
of humanity, conceived as an organisr 
moving forward to progress and civil 
zation. It can well be identified with tl 
moral law which makes for harmony, f 
peace and for progress, mitigating the rigoi 
of the strenuous life of struggle and rivalr 
expecting each individual every moment 
his life to remember that he is but a minu 


Fof references see Chapter II above. 
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atom ill tlie vast organism, which it is 
liis privilege to serve, and in serving 
to perfect himself, and realize his true 
Self. -That is the abstract idea of Dharma. 
Concrctel3’ speaking, it is a command, 
consistent with one’s /r/re interest. The 
command is nsuall3' addressed to the in- 
dividual or to the unit commanded, and 
nia3’ be either positive or negative. Such 
commands arc found in our sacred-books ; and 
the Vedas as the primordial sacred book of 
the Indo-Aryan portion of humanit3'’, is 
the chief and primar3' source of Dharma. 
The Smritis are codes of such commands, and 
being records of their memories 1)3^ great and 
good men arc authoritative. The third source 
of Dharma is the actual conduct or custom and 
usages of the great and good and holy men.^’ 
Apastamba has a definition which while includ- 
ing the latter two, adds a third sources A. agree- 
meiit'or convention of those who are learned in 
the Dharma. Maim mentions the satisfaction 
of one’s heart among the necessar3^ conditions 
of Dharma. It is rather difficult of interpreta- 
tion. It is ordinaril3' explained as rneanirg 
‘Satisfaction of 3^our self must r.e 3'our gmiit 

Holy jnen’ in Manu’s expresfior r? to 
consqucjicc that \rherc3s the prev-orr v—'ers 
J-Wic learning and allejiiance to Kedic 
an essential qualiScntion of men -nr 

lobe la'i'?. Mann would give the tc> 

regardless of this qualification. 
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wlicrc o])tion is pcrmitlcd.’ Accorcling: to this 
interpretation tin’s is no additional source or 
antecedent condition of Dliarnia but only a 
rule of choice between two optional commands. 
But an option is always allowed where autho- 
rities of equal i^radc conflict; and we would 
be doin.c: injustice to Maim, to say, that all 
he meant was that our satisfaction should 
be our guide where our choice was the 
element which invested the commands in 
question with authoril}'. ^Satisfaction of 
one’s self’ must therefore have a substantive 
significance ; and it is to be found by reading 
in it the moral and mslhclic approbation of the 
soul. It would be in this sense the ancient 
and religious counterpart of the canon implied 
hy the terms, ‘not immoral or repugnant 
to cesthetic sense.’ The clause has been a 
great reforming agency in the civil and cri- 
minal, not to sa}' religious law in our countr3^ 
In the sphere of Civil law, it has reformed the 
ancient law of souship and several instances of 
the hind can be cited, as due to the beneficent 
effects of the operation of this clause. 
Dliarma is thus a command, which is Artha, 
consistent with one’s true interests. It is a 
command of which the sources are the Vedas, 
Smritis, the convention of the learned, the 
customs of the self-less and of holy men ; pro- 
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vided it is not iminosal or repugnant to one’s 
moral and aestlietic sense. 

According to Yajnavalkya the entire 
standard literature of our civili/.ation is 
the source of Dharina, and it is no vio- 
lence to his spirit to sa3' that the trend 
of his expression would justify' the viev/ 
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and difiSculties; tlie 5 'astra provides for 
tliem the organization of assemblies of 
four, three or e^j^en one, learned in the 
law, free from the passions and prejudices 
which warp one’s judgment. The opinion of 
such an assembly, combining as it vill do, all 
the sources above mentioned, is a binding 
authority in all cases where reference to it 
is desirable or necessar3^ 

Dharma thus comprehended, through 
these various agencies,- is what every one is 
expected to follow ; and it must be violated in 
one way or another in order to give occasion 
for the information, which gives the king 
as well as the various social tribunals the 
jurisdiction, to interfere in the otherwise free 
life of the individual. 

II. IvAW AND Policy. 

It may be noted, at the same time, 
that Dharvia as apprehended through all 
these agencies, will still be no Dharma M and 
when it is not Art ha (sT^) ; if and when it 
not consonant with the best and the highest 
interests of the indmdual or the portion of 
humanity in reference to which the command 
has been made. Such a command, what- 
ever its source, even the ^rati not excluded, 
is no Dharma and need not be obe3'’ed, ex-hypo- 
ihesz. In all cases of conflict, however, there is 
according to Manu, an obligation to reconcile 
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the two, and stjt, as far as may be. The 
rule is ‘ knowing what is consonant with the 
true interests of the individual or the commu- 
nity as the case may be, and what is not, 
knowing what is Dharma and what is not ; let 
him examine the cases that are brought to 
him’. And the same rule is intended by 
Narada when he asks the King, ‘to conduct 
the trial of cases before him, skilfully, so as to 
avoid carefully the violation of Law as well as 
of the dictates of Prudence’ . When there is no 
chance of such a reconciliation the King 
is enjoined to subordinate the dictates of 
Prudence to the dictates of Dharma 5astra, 
but that again does not - give a go-bye 
to the original definition of Dharma. And, 
further, as a final direction in choosing 
between the several dicta of the Dharma 6’as- 
tra, he says “ Reason must be the guide: for 
in such a case the decisions of the King have 
a strength of their own, and can overrule 
Dharma.” And, lastty, in view of the sub- 
tlety of Dharma its direct inaccessibility and 
its inscrutable character, Narada in cases of 
difficulty, recommends a straight course. “In 
such a case, better go by the visible path.” 
This is the last and it must be said, the most 
effective stroke in the process of the seculari- 
zation of law and justice. Here are 
tions enough if precautious were : 


knowing liumanity and liitman nature as we 
do, to safeguard tlie interests of ‘ Policy and 
Prudence’ against the claims of what may 
be technically, but not substantially, Dharma. 
But, as we have repeatedly emphasised, 
Dharma itself is synonymous in the canonical 
scheme with the highest and the most efficient 
policy, and was never meant to interfere with 
the best and permanent interests of the ‘ indi- 
vidual and the community. Moreover, Kat- 
yayana distinctly allows that an information, 
opposed to the interests of the town or king- 
dom, or disallowed by the King (as contrary 
to public policy) shall not be proceeded 
with. A violation of Dharma thus com- 
prehensively understood gave occasion for a 
case to be launched in, before one or the other 
of the tribunals mentioned in the foregoing 
chapter. And in the power to decide cases there 
lay, in the hands of those social and political 
tribunals, the power to interpret the law, and 
to modify and create custom. In their hands, 
thus, also lay, the power, to lay down the law 
in doubtful difficult and unforeseen circum- 
stances, the power extending from the most 
minor matters of every day conduct, to the 
largest civil and civic relations of the people 
of India, Aryans and Non- Aryans, who lived 
under the institutions of the DHARMA 
S ASTRA. 



III. USAGK-IN HINDU LaW. 


We have seen that custom or usage is 
one of the sources of Dharma. The King is 
asked Fasislitha to regulate his adminis- 
tration of justice by Affn)}ia and Precedents, 
We also find that the suiras do not contain 
much detailed information on topics of Civil 
Law, and Fasishtha particularly' mentions 
that Manu has collected the various laws of 
countries families castes and tribes to suit the 
convenience of all. We have seen the direc- 
tions of all, that these evtstoms must be fol- 
lowed. Vijnaneshvar in his commentaries on 
Yajnavalkym makes a further statement which 
is remarkable. At the beginning of his com- 
mentaries on the title of Partition (including 
Inheritance) he say's ''The texts in this 
section are mostly’ recitals of what actually' 
imcvails among the people*. And another 
writes of great authority', Mitra Mi.'ira, saj's 
the same thing of all the Vy'avahara .Snjritis 
(texts relating to the Civil Law) . For all 
digest-writers, consider the texts on Vy’ava- 
hara as simply' reciting the customs recognized 
by' people’ and Nilkanlha, in the Vyavahara 
Msy’fikha compares Civil law to grammar 
as being based on ttsage. A usage accepted 
by the community thus become* Dharma 
(Law) and Yaj naval akya (I. 1-6) lays down 
how even Dharma itself if opuOs-c to toe 
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usages and wishes of the people is not to be 
practised. According of Brihaspati, ,^The usages 
of a country tribe and family which have been 
introduced 133'' the ancients should be protected, 
otherwise the people rebel, popular disaffec- 
tion takes place, and the army and the trea- 
sure are destroyed.’ 

Thus it is that usage transcends Taw. 
Ill actual life we find many a deviation from 
the rules of Sastra on many points of every 
da3' importance. Mr. Mandlik has collected 
the texts and precedents in an appendix 
to his valuable translation of- Vyavahara 
Mayukha, setting forth the customs or 
usages of countries castes families and tribes 
accepted by the coramuuity which have 
thereby acquired the force of Law. It may be 
noted that acceptance ' 133^ the community is 
the condition which, gives them the force of 
Law ; a conditio, n which clearl3' yests in the 
community the power to accept or reject 
usages and create new ones in their stead as 
' circumstances might demand. One great 
complaint against us is, we are caste-and- 
custom ridden. We are and we deplore 
it. Bnt, in the fact, lies, at least as long as a 
better one is not found and established, a key 
to oLir salvation. It gives to the community 
the power to change its usages. At least in 
purely social matters in which the Law Courts 



of decrees. The frame of the ' plaint, 
appointment of agent to prosecute or defend, 
the pleadings and their admissibility, burden 
of proof, the rules of evidence oral and 
documentarj'^, the strength of possession 
and rules of limitation, qualification of wit- 
nesses, and the rules of their examination, the 
ordeals, and oaths; all these questions are 
dealt with in the Smritis and exhibit a fair 
perception of the necessity of adopting an 
efficient and settled jjrocedure in the adminis- 
‘tration of justice. With the details of these 
rules we are not concerned today. Neither 
are we concerned in our present study with 
the details of the substantive law as expoun- 
ded in the text-books. Suffice it to mention 
that the various iijfoi'mations which people 
brought to the tribunals were classified under 
the following eighteen heads according to 
Manu (Chapter viii-4-5-6-7) : — 

1. The non-payment of debt. 

2. Deposit and pledge. 

3. Sale-ndthout ownership. 

4. Partnership. 

5. Resumption of Gifts. 

6. Non-payment of Wages. 

7. Trangression of compact. Non-per- 

formance of agreement. 

8. Rescission of sale, and purchase. 

9. Disputes between Master and Herds- 
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10. Boimdari’ Disputes. 

11. Assault. 

12. Def-auiation. 

13. Theft. 

11. Robber}'^ and Violence. 

Iv''. Adnlten'. 

16. Husband and Wife, 

17. Partition (of inheritance.) 

18. Ganildiucf and Pn;'e fiiihting'. 

rntlcr thc.'^c ci.crhtccn heads the different 
complaints were cla.^sificd, and in ]a_vingdou'n 
the manner in which indispose of them, there 
are laid down rules of Law on these varioius 
.siihjcct.s., forming the snestantive Law of the 
Aryan Comniunitt*. Thc.cc rules include, 
.‘:uch topics as the law of interest, mortgages 
h.iihncnt. sales and pledge, the law of master 
and servant, tlic l.aw relating to {amily, 
and sonshi]) including the law of adoption, the 
laws of inheritance and maintenance, the laws 
of partition and self-arquisitioii, and the law of 
ilrid]:an\ the rules relating to rights of minors 
and helpless women and widows; and IsstJyZxie 
law relating to the various crinnnal cnenc&?. 
Taken us a whole. the\’ go to reveal a 
of society primitive indeed in certain 
hut in certain others not far ' 'T 

plexit}- from the .society of toaa,. - 

themselves e.vhibiting a 

effort at building u? a 5°-=- ^ 
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system of an efficient, and at the same time 
as far as possible, equitable social polity, 
calculated not only to protect and preserve, 
but, in the opinion of the da}’’, tending also, 
to promote, the best interests- of the body 
politic, 
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tile king is asked to conserve tke laws of the 
Vedic tradition, meaning obviously that these 
need not be Vedic either in letter or in spirit. 
The binding element here is ‘Sauivid,’ 
compact, an agreement of ‘free will’ ; 
and Manu himself takes notice of persons 
who having once joined in a compact get out 
of it, and awards a punishment for it. This 
punishment would appear to be more or less 
of a disciplinary character. Persons having 
voluntarily joined in compacts to which whole 
villages or countries or multitudes are parties ; 
compacts, which are in fact supposed to be the 
basis of conduct for all, belonging to the one or 
the other of their respective.groups : these per- 
sons are expected to carry out their own. com- 
pacts ; and if they did not the King would punish 
them. As a 'step in further organijjationl 
the leaders, the ‘speakers of the interests’ 
of these multitudes have been 

given an authority to command which the 
followers are placed under an obligation to 
obey : the King, punishing them if they did 
not. These ‘speakers’ are again accorded a 
status in the King’s Court ; and the Kings are 
asked, to part with them, after they have 
finished their business not before conferring 
on them honours and substantial presents ; 
and what is particularly remarkable is that 
the presents so received are not to be considered 
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as tlie private propert3^ of the ‘Speakers’ 
hilt the3^ are required to make them 
over to their respective orgaiuzations. In 
order that there ma3' he no mistake, Yajnaval- 
k3-a ordains, “These speakers must he people 
■who know the Law, who are pure and inava- 
ricioiis, and moreover, -^^ho devote their atten- 
tion to public business. ” ‘Of such ‘speakers’ 
orders must he ohe3'ed' impl3'ing of course 
not of others. 

11. Public Policy. 

So far we have seen that the whole ma- 
chiner3' of monarchical government is devised 
jw'ith the object of securing to the people, 
self-government of the purest’ kind, with 
■ perfect tolerance and unqualified impartialit3-. 
In his dealing with the people the King is 
commanded to he soft and severe as circum- 
stances might require; for. sa3'S the text, 
3 . (Manu vii 140 ) ‘a King who is both soft 
and severe is respected.’ But, even in the 
latter case he is asked to be modest and 
courteous to his people, for, sa3^s, Mann, (vii 
39 ,) incourteoiisness lies the safet3- of the King. 
For want of it, the text proceeds ‘Vena, Nahu- 
sha, Siidasa, Snmukha, and Nimi lost their 
kingdoms. Prithn and IManu, on the other 
hand, acquired kingdoms h3^ virtue of their 
courteousness. Concession and coercion as 
circumtances might require, hut couxteoiisness 



througlioiit is tlius tlie right ])oHcy for the 
King (and his officers) to adopt in his dealings 
with the people. We have also seen that 
Justice is tlie main {unction of kingship. 
‘He must he' sa 3 'S hlanu ])urc in thought 
and conduct, true to his word, and must 
follow the rules and methods recommen- 
ded by the .Sastra or as we should now 
sa 3 % the constitution; for, b 3 ' a wise King so 
conducting himself, and well provided with 
co-adjutors, can the sceptre be succcss{ull 3 ' 
wielded. (]\Iauu vii 31) . He is asked to be 
determined to do Justice in his own Kingdom, 
although he is permitted to be .severely coercive 
to the enemy. He is commanded, further, to 
be straight-forward with friends and forbear- 
ing (and propitiating also, Mann vii 79)toward.s 
the Brahmins — the literary classes of the 
community (Manu vii 32) . The King 
is to protect his kingdom and to punish 
the enemies of order and good-government; 
and if for want of foresight and out of infatua- 
tion the King crushes the kingdom, he does 
so at his own risk, (klanu vii in) . 

The same liberal polic 3 - is recommended 
for a conqueror, (hlanu vii 201 ei seg) Having 
conquered, the King is to propitiate, the Divi- 
nities and the Brahmins — the literar 3 - classes, 
of the conquered community, make sub- 
stantial presents to thedesendng and proclaim 
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imnninity for the subjects., (Yuj. H 322 ). 
The conqueror is Iheu coniiufindccl If)- lenni, 
from the conquered Kinj^ or his kinsmen, and 1 he 
ministers of state and the people, their wislie;; 
as to the future, aiid after takinq tliein 
into confidence, to rc-instatc a v/fjrthy scion 
of the famih’ of the fallen Kiiq^, and establish 
a constitution for the kintplom. fJvfann vii 
202). He should then proclaim the rules of 
La.\v that nill j'ovcrn them, in conformity 
with their own lav/s. and rcturnto his kiT!;yjom 
after honourinc^ lljc nev,- Kinj' and his 
ministers with valuable presents. 
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llie belief tbat be is a mere man. (Manuvii 
8). He is a great Divinity in the form of Man ; 
that is how he is to be looked upon. ‘He who 
hates a King through delusion is destroyed 
without dbubtj as the King himself resolves to 
put an end to that hatred without loss of time. 
The King’ another text goes on 'is the sceptre 
incarnate.’ He is the leader and ruler of men, 
the Guarantee of Dharma for all, young and 
old, created by God, for the protection and 
preservation of Mankind, in the belief that 
without a King, it would be all darkness and 
disintergration, in this world of erring 
mortals. -(Manu vii 3.) 

nr. Associai'iox or PivOpi.k in the 

AEEAIRS OV S'i'ATr:. 

Vasi.shtha, XVI commands the King to 
conduct the affairs of state in association 
with his ministeres and the citizens. Here 
is a text the true significance of which does 
not appear to have been sufficiently noticed by 
later writers. We do not find quite the like 
of it any where else. Vasishtha has the reputa- 
tion of being among the earliest of our Smriti 
writers, and his text points to the existence 
of some method of associating the citizens 
with the King and his ministers in the 
administration of yState-affairs. The context it 
may be said is rather unintelligible, and the 
text appears misplaced, too; ‘the expression 



117 


in other circumstances,’ or ‘in the alternative’ 
postulating some previous text on the method 
of government. It must be also said that the 
texts vdiich follow are also obscure. But 
one thing is perfectly clear, ' ^ 

I ‘The King shall conduct 
his affairs of state in association with the mini- 
sters and the citizens.’ The kernal of the 
text is perfectl3' sound and intelligible, and 
its significauce unmistakable. It is useless 
to speculate wh}’’ such a clear text as this is 
not represented in the metrical smritis, as the 
information in our hands on the subject is so 
scant3\ There is no doubt however that at one 
time consulting the people on important occa- 
sions in state-affairs was not unusual. The 
Ramayana gives remarkable illustrations. 
When Dns-aratha proposes to appoint Rama as 
Yiivaraja he calls an assembl3' of Brahmins and 
Kshatri3'as, merchants and agriculturists, and 
puts the question to the assembled people 
and asks their opinion. The same procedure 
is adopted 03’ the ministers after the death of 
Dasaratha.- And, it is remarkable that a 
Ri.shi of the name of Vasishtha was the Pre- 
ceptor of the family. 

The failure of the Indian political .=:3-stem 
is to be traced among other things to the 



118 


’with the king at the head-quarters. So 
'far as the people legislated for themselves 
-and decided their own cases the people 
were perfectly free. In judicial matters the 
•King had his courts and his councillors and 
in matters executive he had his ministers, 
and his army of civil servants ; and with full 
confidence in the superior equipment and 
moral and religious sense of the King the 
entire responsibility was made to rest on his 
■shoulders. Vasishtha as we have seen above 
requires the King to associate the citkeus 
with him in the affairs of Government. This 
may be either a record of Vasishtha’ s observa- 
tion or his advice, but it appears that its 
spirit was either not thoroughly grasped or 
wilfully neglected. The result was that 
government became a monopoly in the hands 
of the Kshatriya class who kept their trust 
manfully for a long time, no doubt, but who 
could not hold together against external foes 
for want of active association of the people in 
state concerns. But that is another story. 

IV Our Hopis. 

We have now seen the main features 
of the constitutional organizations of the ^ 
Hindu body politic. The King is to enforce 
the laws thus made, thus comprehended. 

It is in more respects than one as free a 
constitution as could be consistent with 



peace and order and good governinent for 
those earl}- times, To this ver}-- da}'- we have 
preseved several of the more important features 
of this constitution ; and to this feature in the 
constitution of our society is to he traced 
the wonderful tenacity we have exhibited 
through these thousands of 3'ears, in the 
midst of numberless troubles and difficulties. 
In loyal submission to the central orgsiuha.- 
tiouSj wherever they existed, our people have 
tried to work out their salvation by forming- 
themselves into groups large or small, making 
their own laws and seeking to enforce them 
with the macliincry that the}- could de- 
vise. Our constitution lias made us fu a 
way indiffereut to or independent of the k:ug- 
ly power. Wc liad our law-making a-- 
enforcing machinery. It certainly reruure:! a 
group of men prepared to follow rueur 
made laws to establish a centre o: - 

nient. But societ}- in our country- — 
to form itself into a number or 
groups, protected by the Kr-^- ^ 

J^equired, without injuring ~ 

vitality of the priccip-^ ‘ 7"__ ~ r 

constitution, to hold tnen: 
internal disorder and exts — =- - 





